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 Just to tease where all of this is going, my hope is to persuade you 
of two points this afternoon:

 First, there is nothing inherently problematic about a powerful, 
robust President—whether they are a Democrat or a Republican.

 Second, the central constitutional problem with the presidency 
today is that it has become too unaccountable—both because 
Congress has stopped doing its job and because the courts have 
weakened existing accountability mechanisms.

 Put another way, it’s not the presidency that’s broken; it’s the 
separation of powers’ ability to keep bad presidents in check.

Spoiler Alert: My Thesis for This Afternoon



Executive power 
in a nutshell (via 
The New Yorker):









 U.S. CONST. art. II, § 1, cl. 1 (“Vesting” Clause): “The 
executive Power shall be vested in a President of the United 
States of America.”

 Compare that with the Article I Vesting Clause: “All 
legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate 
and House of Representatives.”

 In other words, “executive power” is a concept unto itself—one 
that is informed by, but not necessarily limited to, the specific 
textual powers conferred by the rest of Article II.

I.  Article II: Text and Original Understanding



 Article II also tees up the central debate over executive power 
by distinguishing between: 

(1) The President’s administrative role (he’s “Commander in Chief” of the 
military; he can request “opinions” from heads of departments; etc.); 

(2) Powers that are the President’s alone (e.g., pardons; receiving 
ambassadors; and “taking care” that the laws “be faithfully 
executed”); and

(3) Powers the President shares with the Senate (e.g., appointing 
principal and inferior officers; making treaties; etc.).

 Critically, Article II also doesn’t tell us how to resolve conflicts.

I.  Article II: Text and Original Understanding



 Consensus: Unilateral (or Inherent) Powers: 
 At least some power to act without congressional authorization 

(especially important given Congress being out of session);
 At least some power to interpret acts of Congress; and
 At least some discretion over how federal laws are to be enforced.

 Disagreements: Preclusive Powers / Unitary Executive: 
 The President’s power to refuse to enforce acts of Congress;
 The President’s power to defy acts of Congress;
 The limits on Congress’s powers over the bureaucracy; and
 The existence and scope of presidential privileges and immunities.

II.  The Great Debate: Unilateral/Preclusive Power



 Key Takeaway #1: Although it has become commonplace for 
politicians to complain about a President of another party using 
executive orders, the reality is that all Presidents do it. Executive 
orders—reflecting the President’s interpretations of the relevant 
statutes and the Constitution—are not per se problematic. The 
question is whether the President’s interpretations are valid.

 Key Takeaway #2: The much more controversial debate is about 
how much Congress can use its powers to constrain the 
President—whether by mandating enforcement; by imposing 
limits on his authorities; or by insulating his subordinates.

II.  The Great Debate: Unilateral/Preclusive Power



 Justice Robert Jackson in the Steel Seizure Case (1952): 
“When the President takes measures incompatible with the 
expressed or implied will of Congress, his power is at its lowest 
ebb, for then he can rely only upon his own constitutional powers 
minus any constitutional powers of Congress over the matter. 
Courts can sustain exclusive Presidential control in such a case 
only by disabling the Congress from acting upon the subject. 
Presidential claim to a power at once so conclusive and 
preclusive must be scrutinized with caution, for what is at 
stake is the equilibrium established by our constitutional 
system.”

II.  The Great Debate: Unilateral/Preclusive Power



1. Domestic Authority: The Supreme Court has been 
skeptical that President can ignore/defy Congress when it 
comes to domestic affairs—e.g., Steel Seizure Case (1952).

2. Foreign Relations: The Supreme Court has recognized 
some preclusive powers in the field of foreign relations, such 
as recognition of foreign borders—e.g., Zivotofsky (2015).

3. Commander-in-Chief: Congress almost certainly can’t 
make someone else “Commander-in-Chief of the military.

4. War Powers: Much messier; Supreme Court has recognized 
broad presidential war powers—but not limitless ones.

III.  Flashpoint 1: The President’s Substantive Powers 



 The biggest issue we currently face in the war powers debate 
is the 2001 AUMF—which is still on the books: 

 Too many statutes include these open-ended delegations…

III.  Flashpoint 1: The President’s Substantive Powers 



 The Rise of the “Unitary” Executive: It is well-settled that 
“principal” officers (e.g., Cabinet Secretaries) must serve at the 
pleasure of the President. But can Congress protect “inferior” 
officers or heads of “independent agencies” (or even line 
employees in gov’t agencies) from removal except “for cause”?

 For generations, the Supreme Court said yes. But in recent 
years, it has changed its tune—toward a “unitary” executive.

 From Seila Law (2020): “Under our Constitution, the 
‘executive Power’—all of it—is ‘vested in a President,’ who 
must “take Care that the Laws be faithfully executed.”

III.  Flashpoint 2: The President’s Superintendence



 United States v. Nixon (1974): Article II creates a qualified 
privilege from the compelled disclosure of confidential comms.

 Nixon v. Fitzgerald (1982): Presidents can not be held civilly 
liable for acts taken within the “outer perimeter” of their 
official duties.

 Trump v. United States (2024): Presidents cannot be 
prosecuted for anything relating to their “core” executive 
powers; and they have a presumption of immunity that 
protects them from prosecution for official acts unless the 
prosecution would not hamper their ability to do their job.

III.  Flashpoint 3: Privileges and Immunities



 A More Partisan Executive Branch: The less independence in 
the executive branch, the more presidents can direct even junior 
officials to make decisions for partisan political reasons.

 More Dependence Upon Executive Orders: The less Congress 
is filling gaps with new legislation (e.g., immigration policy), the 
more presidents of both parties are left to address current 
challenges with executive orders—rather than statutes specifically 
designed to address them.

 Less Accountability: Between fewer statutes trying to limit 
presidential power, and more protections when presidents abuse 
their powers, this all leads to less accountability overall. 

IV.  Some Implications of the Current Trends



 The Federalist No. 51 (James Madison): 
“The great security against a gradual concentration of 
the several powers in the same department, consists in 
giving to those who administer each department the 
necessary constitutional means and personal motives 
to resist encroachments of the others. The provision for 
defense must in this, as in all other cases, be made 
commensurate to the danger of attack. Ambition 
must be made to counteract ambition.”

IV.  Some Implications of the Current Trends



 In other words, the problem is not that presidents are 
ambitious. One of the central reasons why the Constitution 
created a chief executive was to have a dynamic, single person 
in a position not just to enforce our laws on a regular basis, 
but to respond to unpredictable crises. An ambitious executive!

 Case Study—The Whiskey Rebellion (1794): In response to 
a tax revolt in Western Pennsylvania, President Washington 
called out state militias to put down the unrest and restore 
order. BUT, he did so only by following the letter of statutes 
Congress had passed specifying the exact steps to follow.

IV.  Some Implications of the Current Trends



 Rather, the problem has two dimensions:
 First, we have a Congress that is as un-ambitious, at least 

institutionally, as we have seen in our lifetimes—if not ever. 
Increasingly in recent decades, Congress has stopped 
asserting its primacy in federal policymaking or the full 
extent of its ability to constrain the other branches—the courts 
and the presidency.

 Second, and speaking of the courts, we have a Supreme Court 
that is, as a result, also increasingly unaccountable—and 
removing comparable checks from the executive branch.

IV.  Some Implications of the Current Trends





 This leads to my thesis: The biggest problem facing executive 
power (and, indeed, the separation of powers within our 
constitutional system today) is the fecklessness of 
Congress—its basic unwillingness to act in its institutional 
(as opposed to partisan) interests.

 We will like some presidents more than others. We will 
complain that presidents we don’t like are abusing their 
powers (as some have). But we are only in this position 
because the presidency has continued to arrogate power (with 
lots of help from the courts), and Congress has … acquiesced.

IV.  Some Implications of the Current Trends



 And so, whether you see abuses of executive power as coming 
primarily from Democratic presidents or Republicans, the best 
way to insulate against comparable abuses going forward is 
not to vote for the other party (of course, you may have other 
reasons for doing that). 

 Rather, it’s to vote for Representatives and Senators who will 
work to restore Congress’s power regardless of whether the 
President is “on their team”—to get us back to a place where 
the separation of powers takes precedence over the separation 
of parties.

IV.  Some Implications of the Current Trends



 Until that happens, we’ll see more of the divisiveness that 
currently infects our most significant policy debates. 

 We’ll continue to fail to distinguish between policies we just 
don’t like and those we think are actually illegal. 

 We’ll leave presidents either powerless to respond to policy 
crises or needing to rely upon strained interpretations of the 
relevant statutes; 

 And the institution that ends up empowered the most is not 
the presidency, but the only institution that’s left to check 
it—the courts, i.e., the least democratic of all of them.

IV.  Some Implications of the Current Trends



 It doesn’t have to be this way.
 For the better part of 175 years, it wasn’t this way.
 And, if the Founders’ vision is to be realized, it shouldn’t be 

this way.
 That’s my message for you on this Constitution Day 2024:
 We have spent decades empowering the presidency (and the 

courts) at the expense of the most representative and 
democratic branch of our government.

 It’s time to reverse that trend.

IV.  Some Implications of the Current Trends
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