
 

 

 

 

 

 

  
 
 

 
 

From: Carey Shoufler 
To: Carey Shoufler; Shay Krainock 
Subject: October 1 Mock Trial Update: 2027 Mock Trial Case v1/Case Question Dates/Attorney Coach Help 
Date: Thursday, October 1, 2026 3:16:42 PM 
Attachments: 2027 Idaho Mock Trial Case v1.pdf 

Hi All, 

Here we go. We’ve had a lot of fun putting this case together and hope you enjoy it! 

As we have in previous years, we will have 3 periods for teams to submit case questions. 
Deadlines listed below: 

October 30 
November 20 
December 18 

As we did last year, please use the Mock Trial Case & Rules Questions form to submit 
your questions. 

Lastly, I know a few of you are still wanting to connect with an attorney coach. I put out a 
request for attorney coach volunteers in our Bar’s weekly email. Mostly I wanted you to 
know I haven’t forgotten and I’m on it. 

Carey Ann Shoufler | Development & Law Related Education Director
Idaho Law Foundation 
P.O. Box 895, Boise, ID 83701 
(208) 334-4500 | idaholawfoundation.org | idahomocktrial.org 
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DISCLAIMER 
This case is a work of fiction. The names, characters, businesses, organizations, places, events, 


and incidents herein are (mostly) the product of the authors’ very vivid imaginations. Any 


resemblance between fictional and actual businesses, organizations, and people is entirely 


coincidental. 


VERSION CHANGES 


VERSION 1.0 


Version 1.0, dated October 1, 2026, does not include any changes. 


STIPULATIONS 
1) The jurisdiction and venue for this case have been previously established and are proper. 


2) All parties agreed to the jury instructions. 


3) All exhibits included in the case materials are authentic and accurate representations of the 


items they depict, and the proper chain of custody with regard to the exhibits has been 


maintained. All parties must use the proper procedures for admitting exhibits into evidence, 


and all exhibits are subject to objection, except as to their authenticity. 


4) All witnesses made the statements attributed to them in their own witness statements. 


5) Any instances where a witness is referred to with gender specific language are inadvertent. 


All witnesses may be played by any student. 


6) The dates of witness statements are not relevant and therefore not included. No challenges 


based on the dates of the witness statements will be entertained. 


7) Witness statements were taken after the alleged incident but before trial. Each witness was 


given an opportunity to update or amend their statement before trial, and no changes were 


made. 
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8) The signatures and signature representations (items marked with /s/) on documents 


included in these case materials are authentic. No challenges based on the authenticity of 


signed documents will be considered. 


9) In any instance where actual statutes differ from any law utilized in the mock trial case, 


teams must rely on the law as written in the case materials. 


10) If a particular exhibit includes more than one page, all the pages are part of the same exhibit 


and teams may not try to exclude any information from the exhibit based on the exhibit 


occupying more than one page. 


11) It is anticipated that the trial time will not permit use of all exhibits provided. Each party 


should select and use only those exhibits that best support and illustrate that party’s theory 


of the case. 


12) The coroner’s report regarding the cause of death of Brussell McKay may be admitted into 


evidence and relied upon by any party, even though no representative of the coroner’s office 


will be called as a witness in this case.  


13) The cause of Brussell McKay’s death was complications from prolonged heat exposure and 


dehydration following the injuries sustained in the bicycle accident. 


14) A witness qualified as an expert can utilize the contents of any report, record, document, 


data, or other material prepared by another person that the expert considered in forming 


their opinions. Any objection based solely on hearsay, lack of personal knowledge, or the 


fact that the expert did not personally prepare the material does not preclude the expert 


from describing or discussing its contents. 


15) The text of Idaho Code § 18-4008 provided in these case materials is fictional and does not 


correspond to any actual Idaho statute. The Jury Instructions and not the statute text set the 


complete legal standard applicable to this case in the event of any conflict. 


16) This case takes place in the same fictional universe as the 2026 Idaho High School Mock 


Trial Case, Sloane Wilder v. Brogus Basin Ski Resort. Idaho mock trial cases are named for the 


competition year in which they are used, not the year in which the underlying events 


occurred. Teams may not rely on, introduce, or reference any facts, exhibits, or materials 


from that case. 
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17) The Glossary of Mountain Biking Terms included in these case materials is for reference only 


and is not evidence or part of the trial record. Witnesses and attorneys may use the terms 


defined in the glossary but may not cite the glossary itself as a source or authority. 


18) The Northstar Connect Device Activity & Message Log and the TrailLine ride data are 


records of accounts held by Kosi Boucher. 


19) For purposes of the charged offense, Brogus Basin qualifies as a “backcountry or wilderness 


environment.” 


20) The defendant’s name is pronounced ko-SEE-ma (ko-SEE) boo-SHAY.  


GLOSSARY OF MOUNTAIN BIKING TERMS 
These terms are technical in nature and are referred to throughout the case materials. This 


glossary is provided so that all teams share a common understanding of what they mean. 


BIKE PARTS 


• Rotor: The metal disc mounted on a wheel’s hub that a bike’s disc brake clamps down on to 


slow or stop the bike. 


• Brake lever: The lever mounted on the handlebar that a rider squeezes to apply a bike’s 


brakes. 


• Pad: The friction material inside a disc brake that presses against the rotor to slow or stop 


the bike. 


RIDING TERMINOLOGY 


• Brake fade: A temporary loss of braking power that occurs when a bike’s brakes overheat 


from being used hard and continuously, such as on a long, steep descent. 


• Cross-country (XC) bike vs. trail/enduro bike: A cross-country bike is built for speed 


and efficiency on smoother, less technical terrain, typically with smaller brake rotors and less 


suspension travel. A trail or enduro bike is built for rougher, steeper, more technical terrain, 


typically with larger brakes and more suspension travel. 


• Heat-blued: Blue or purple discoloration on a brake rotor after it overheats from hard 


braking. 
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• Line: The specific path a rider chooses to take through a section of trail, particularly through 


turns, obstacles, or technical features. 


• Last-drop-in hour: A recommended time of day, sometimes posted at a trailhead or 


junction, after which starting a particular section of trail is discouraged, based on how long 


that section typically takes to ride and how much daylight remains. 


TERRAIN AND TRAIL TERMINOLOGY 


• Switchback: A sharp turn where a trail reverses direction, typically used to allow a trail to 


gain or lose elevation on a steep slope. 


• Blind switchback: A switchback where a rider cannot see around the turn until already 


committed to it. 


• Off-camber: A section of trail where the ground slopes to one side rather than lying flat, 


making it harder to control a bike through a turn. 


• Outside edge: The outer boundary of a trail or turn, often where the ground drops away 


most steeply. 


• Drainage: A low area of terrain, often following a natural watercourse, where water collects 


or flows during rain or snowmelt. 


• Embankment: A raised or sloped bank of earth alongside a trail, often marking a drop-off 


from the trail surface. 


• Technical terrain: Trail sections that require advanced bike-handling skill to ride safely, due 


to obstacles, steepness, tight turns, or unstable surfaces. 


• Loose rock: Rock that is not embedded or stable underfoot, and can shift or roll when 


weight is put on it. 


• Front side / backside: The two general areas of the Brogus Basin trail system, referring to 


the mountain’s two aspects relative to the base area. 


• Flow trail: A trail built to allow a rider to maintain momentum and rhythm through turns 


and features, with minimal need for braking or pedaling. 
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• Rock garden: A section of trail covered in exposed or embedded rocks that a rider must 


navigate through. 


• Feature: A specific built or natural element of a trail designed to be ridden over, through, or 


around, such as a jump, drop, or rock feature. 


IDAHO CODE SECTION 18-4008 
This statute has been condensed for purposes of these case materials. The complete legal 


standard the jury must apply — including every element of the offense, the affirmative defense, all 


applicable definitions, and the relevant burdens of proof — is set forth in the Jury Instructions. 


Teams should rely on the Jury Instructions, not this section, when preparing arguments regarding 


the elements of the offense or the affirmative defense. 


18-4008. CRIMINAL ABANDONMENT OF A BACKCOUNTRY PARTNER RESULTING 


IN DEATH. 


1) Legislative Purpose. The legislature finds that persons who voluntarily assume a position 


of responsibility for the safety of another in a hazardous backcountry or wilderness 


environment, by virtue of superior skill, experience, or control over access to safety 


resources, occupy a relationship of trust that carries legally enforceable obligations. A person 


in such a position who knowingly abandons or fails to render reasonable aid to a partner 


facing imminent risk of death or serious bodily harm, and who acts with criminal negligence 


in that failure, bears criminal responsibility for the consequences of that abandonment. 


2) Offense Defined. A person commits the offense of criminal abandonment of a 


backcountry partner resulting in death when the person assumed a position of responsibility 


for another person’s safety in a hazardous backcountry or wilderness environment; knew, or 


reasonably should have known, that the other person faced imminent risk of death or 


serious bodily harm; and, acting with criminal negligence, abandoned or failed to render 


reasonable aid to that person, thereby proximately causing that person’s death.  
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3) Affirmative Defense — Reasonable Departure to Seek Aid. It is an affirmative defense 


to a charge under this section that the defendant departed solely and in good faith for the 


purpose of summoning emergency aid, after taking reasonable steps to preserve the other 


person’s safety, and thereafter promptly provided emergency services with information 


sufficient to enable rescue. This defense is not available to a defendant whose own prior 


conduct created or substantially increased the risk of harm to the other person.  







  


Page 7 of 72 


INDICTMENT 


IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO AND FOR THE COUNTY OF BOISE 


STATE OF IDAHO, )  
 )  


Plaintiff )  
 ) Case No. IDMT2027 
vs. )  
 )  
KOSIMA (a.k.a. KOSI) BOUCHER ) INDICTMENT 
 )  


Defendant )  


KOSIMA (a.k.a. KOSI) BOUCHER is accused by the Grand Jury of Boise County of the crime 


of: CRIMINAL ABANDONMENT OF A BACKCOUNTRY PARTNER RESULTING IN 


DEATH, FELONY, I.C. § 18-4008, committed as follows: 


The Defendant, KOSIMA (a.k.a. KOSI) BOUCHER, on or about July 22, 2025, in the County 


of Boise, State of Idaho, did assume a position of responsibility for the safety of Brussell McKay in a 


hazardous backcountry or wilderness environment, to wit: the backcountry trail system at Brogus 


Basin, including the Sawtooth Traverse area. At the time, the Defendant knew, or reasonably should 


have known, that Brussell McKay faced imminent risk of death or serious bodily harm, and, acting 


with criminal negligence, the Defendant abandoned or failed to render reasonable aid to Brussell 


McKay, thereby proximately causing Brussell McKay’s death. 


All of which is contrary to the form, force, and effect of the statute in such case made and 


provided, and against the peace and dignity of the State of Idaho.  


A TRUE BILL  


Presented in open Court this ____ day of ______________, 2025. 


 


Jem Trotter 
Jem Trotter 
Boise County Prosecuting Attorney 


5th  August 







 Prosecution Witness, Casey Kowalski 


Page 8 of 72 


PROSECUTION WITNESSES 


CASEY KOWALSKI, GENERAL MANAGER, BROGUS BASIN 


Hello. My name is Casey Brody Kowalski. I am 36 years old and I live in Boise, Idaho. I am the 1 


General Manager of Brogus Basin. I have been in that position for 11 months, since Rudolf Carnap 2 


retired in September, and before that I spent eight seasons on ski patrol here, the last three as Senior 3 


Patrol. I would ask that the record reflect that I go by Casey. There are people in this building who 4 


still call me “Broski,” and I have made my peace with that in the sense that I have stopped 5 


correcting them out loud. 6 


I want to say something at the start about how I present, because I think it will save everyone 7 


time. I am aware that I am not the person I was three or four years ago. I am fundamentally 8 


different. My knees have started complaining on the stairs up to the lodge in a way they didn’t used 9 


to, which happened faster than I was prepared for and which my doctor assures me is not related to 10 


anything else. I am on Provlaxin for blood pressure, Zeepbalta for what the Provlaxin does to my 11 


kidneys, Blayquaxta twice daily with food, and a Beeftruda injection every six weeks, for a condition 12 


that I would rather not describe in a courtroom. My spouse Jules and I have a 14-month-old. I go to 13 


bed at nine. I have a standing desk and a lumbar cushion and a water bottle with time markings 14 


printed on the side of it, and I use all three. Six years ago I would have found that person 15 


unbearable. I have thought about that a lot lately. 16 


I still ride and I still ski, but much differently now. I ride a Class 1 electric mountain bike, which 17 


is legal on every trail in our system and which I am tired of defending, and I have not been down 18 


Crusty’s Couloir since the 2023–24 season and do not plan to. I want to be honest that this is not 19 


entirely a matter of judgment. Some of it is that I have a kid and a mortgage and a resting heart rate 20 


that my cardiologist describes as “interesting.” 21 


I’ve realized that there are many people who I misjudged. For example, Rudolf and I still get 22 


coffee on Thursdays. He is 81 and says things to me that I do not understand for weeks at a time 23 


and then suddenly do. A month into this job I was complaining to him about a staffing problem and 24 


he said, “Casey, you are asking the mountain a question the mountain cannot answer.” I thought 25 


that was nonsense. It was not nonsense. It was about scheduling. I understand now that Rudolf 26 


spent four years managing me specifically, and that this required a patience I did not have the 27 


equipment to notice at the time. 28 
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I need to talk about Brussell McKay, and I need to start further back than the night of the 29 


accident, because otherwise the part that matters will not make sense. 30 


Brussell applied to our ski patrol several years ago and did not work out. That is the polite 31 


version. The honest version is that Brussell could not ski at the level the job required, was told so, 32 


and did not accept it, and that Brussell spent the next two years sending our operation written safety 33 


recommendations that nobody asked for. We used to read them out loud. There was a running joke 34 


about it. I was the loudest participant in that joke and I said things about Brussell in those days that 35 


I would not repeat here and that I am not going to pretend I did not say. I disliked Brussell McKay 36 


and I made sure people knew it. I want that on the record from me, in my own words, before 37 


anyone has to drag it out of me. 38 


Here is what happened afterward. When Rudolf retired and I took this job, I went through the 39 


filing cabinet in the manager’s office, because that is where things go here and nobody had emptied 40 


it since roughly 2011. There was a folder of Brussell’s memos. 22 of them. I sat on the floor of that 41 


office and read all 22, and I want to tell you plainly that Brussell was right about 19 issues. Right that 42 


the sign at the backside junction ought to give people an exit time and a last-drop-in hour and not 43 


just a difficulty rating. Right that people badly misjudge the light over there, because that whole 44 


aspect faces north and the backside goes dim while the front side still looks like the middle of the 45 


afternoon. Right, also, that our Willy Wombat mascot is drawn with a round parachute canopy that 46 


was not in general use in 1878, which I mention only because memo 19 and memo four were written 47 


with precisely the same degree of seriousness, and that tells you something about a person. 48 


I called Brussell. I apologized. It was one of the more uncomfortable phone calls of my life and 49 


Brussell made it worse by being gracious about it, which I did not expect and did not deserve. We 50 


started riding together maybe once a month. Brussell would talk for 40 minutes about the correct 51 


humidity for aging a washed-rind cheese or the collapse of some prime minister’s cabinet in 1957 52 


and I would understand almost none of it, and it turned out I did not mind. Brussell was the only 53 


person I have ever met who was genuinely, uncomplicatedly delighted to learn something. I had 54 


spent years treating that as a character flaw. 55 


When Brussell and I rode, it was Huckleberry Hustle and the other front-side trails. We never 56 


took the backside loop. Brussell rode a light cross-country bike, which was fine for that ground and 57 


not what I would have chosen for anything steeper. And I will tell you what I saw. Brussell braked 58 
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early and often, and stopped to recover on the flats of the easiest trail we have. I ride an electric 59 


bike, and I noticed.  60 


And I want to be very clear, because I know how this sounds coming from someone in my 61 


position: I implemented 11 of those 22 recommendations. One of them is the reason I was standing 62 


where I was standing on the evening of July 22nd. Brussell wrote a memo proposing that after any 63 


measurable precipitation event, a staff member physically inspect the technical sections of the 64 


backside loop before the next operating day, and document it. I wrote that into our operations 65 


manual in March. I run the inspection myself when I can, because I am new at this and I think 66 


people should see me doing the unglamorous parts. Another of the 11 is a sign. It is bolted to a post 67 


at the junction where the front side meets the backside loop, it went up in March, and it gives the 68 


mileage on the loop, the average time to ride it, and a recommended last-drop-in hour, which in July 69 


is six o’clock. I know that sign was standing and legible on July 22nd, because photographing the 70 


junction is part of the inspection and it is in the photograph. I do not know whether anyone read it. 71 


I have never known that about any sign. So on the evening of July 22nd, following the overnight 72 


thunderstorm, I was at Cedar Crossing on Brussell’s protocol, with Brussell’s checklist, and Brussell 73 


rode past on the trail above where I was working, out of my sight, and was dead before midnight. I 74 


have not found a way to make that sit right and I have stopped expecting to. 75 


Now, what I actually saw and heard. 76 


I was at Cedar Crossing at approximately 6:25 to 6:40 PM. I was below the trail, down at the 77 


culvert on the creek side, checking the outflow and the debris strainer, which is the whole point of 78 


the inspection. From down there you cannot see the trail and the trail cannot see you. I want to be 79 


up front that at no point did I have eyes on either of these two people. Everything I am about to 80 


describe I heard. 81 


I heard a bicycle come in hot into the rock garden above me and I heard brakes lock and skid 82 


and I heard somebody go sideways — not down, not a crash, but that specific noise of a rider 83 


getting away with something. I have heard that sound several thousand times. Six years ago I would 84 


have said that rider absolutely sent it and got bucked and saved it with pure vibes, and honestly that 85 


is what it sounded like. I am told I should describe it more precisely. It sounded like a rider braking 86 


too hard and too late on wet rock and nearly losing the front wheel. 87 
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Then there was a stop, and two voices. One was my friend Brussell. I would know that voice 88 


anywhere. There were only two riders on that stretch, so the other voice belonged to the person 89 


riding with Brussell, and the person riding with Brussell that evening was Kosi Boucher. 90 


What Kosi said, loud enough that I heard it from the culvert, was: “You told me you could ride 91 


this.” Then something I did not catch. Then, “You told me you could ride this and you can’t, and 92 


now we’re on the wrong side of the mountain.” I caught the words “dark” and “hour” in the next 93 


piece, but not the sentence around them. Then a long stretch, low and hard, with no words I could 94 


make out. And then Kosi said, “I’m done.” Two words, flat and final. I heard them clearly. 95 


Brussell said the brakes felt mushy. I am sure of that word. Kosi’s answer was that this happens 96 


when you ride them too hard, and to ease off and let them come back. Nobody said anything about 97 


stopping to look at a brake. Then both bikes left, downhill, toward the traverse. 98 


That was not a conversation between two people blowing off steam. Kosi’s voice was raised, 99 


and it stayed raised. Brussell’s never was. When Brussell spoke, it was about the brakes, and it did 100 


not sound like a fight. 101 


I finished the culvert inspection, logged it, and rode back toward the front side. I did not think 102 


about that conversation again for about 90 minutes, and I have thought about very little else since. 103 


At approximately 8:10 PM I was on the lower front side doing a closing sweep of Huckleberry 104 


Hustle when Kosi Boucher came out of the connector on foot, pushing a bike. I did not know who 105 


this was. I identified myself and asked if there was a problem. 106 


Kosi was walking the bike. That connector is the easiest way off the mountain, and it is marked 107 


that way on our trail map. The bike was rolling fine. I did not see anything on it that would keep a 108 


person from riding it. 109 


I am going to give you this conversation as close to word for word as I can, because I wrote it 110 


down that night while it was fresh, in an incident report, which I understand has been provided. 111 


Boucher said there had been an accident and told me the other rider had gone off the trail at the 112 


switchback on the backside traverse, and needed help. I asked how bad. Kosi told me a broken leg, 113 


and perhaps a concussion from a cracked helmet. I asked whether the rider was conscious. Kosi said 114 


yes, and that the rider had said they were fine. At that point I hadn’t realized the injured rider was 115 


my friend Brussell. Kosi never once used Brussell’s name. 116 
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I asked Kosi how long ago. Answer: 20 minutes, maybe half an hour. 117 


I asked Kosi if the accident had been called in. Answer: I had not been able to get any 118 


notifications out. 119 


I asked if Kosi had a phone on them. Answer: there was no signal up there. Kosi did not 120 


mention a satellite communicator. I learned about that later, from Officer Tamarack. 121 


I asked what rescue equipment had been left with the injured rider. Answer: the rider said there 122 


was no need to leave anything behind, and had said again that they were fine. 123 


A broken leg, a cracked helmet, and a rider who is fine. I have worked a lot of accidents, and on 124 


patrol we treat a person with a broken leg who says they are fine as hurt worse than they say. That is 125 


one of the first things you learn. 126 


I got on my radio at that point and started the callout. I want to be clear about what I did and 127 


did not do next: I did not go up to the accident scene. I made the call, I got dispatch and county 128 


SAR moving, I got Boucher down to the base to sit in the patrol room with someone else who could 129 


monitor the situation. I stayed at the base as the resort’s point of contact. I am not qualified for a 130 


technical extraction off that embankment, I have a 14-month-old, and the correct call was to get 131 


people up there who do that for a living. I did not participate in the rescue and I cannot tell you 132 


anything about it. 133 


Two other things I observed. The first is that Boucher was shaking and sweating heavily. What 134 


stood out to me was how Kosi answered. Every question I asked got a direct answer, in order: the 135 


injuries, the time, the notifications, the equipment. I never had to ask twice. 136 


The second is that Kosi was wearing a hydration pack — a three-liter reservoir, same as the one 137 


I ride with — and when I helped remove the pack in the patrol room it was heavy. I would put it at 138 


better than half. I noticed because noticing what water people have is now literally my job. The pack 139 


was heavy and I am the one who took it off. 140 


I was interviewed two days later by Officer Tamarack, who I have known for years and who was 141 


exactly as thorough as I expected, which is to say I was there a long time. 142 


I want to close by heading off three things. First, I was wrong about Brussell McKay for years, 143 


publicly and boorishly wrong, and I have spent the last 11 months trying to square that. I am aware 144 


that a person in that position might have a reason to want this to come out a particular way. I have 145 
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turned it over more than once and I do not believe it is coloring anything I have said. Second, I have 146 


spoken with Brussell’s sister most weeks since July, and we are putting together a scholarship in 147 


Brussell’s name through the outdoor education program. We are thinking of calling it “Brussell’s 148 


Sprouts.” I want to acknowledge that “Sprout” started as a pejorative and that I am one of the 149 


people who used it, out loud, in this building, before I knew Brussell at all. I willingly wielded 150 


“Sprout” as an insult. But I am told that one can intentionally reclaim a hateful word in order to 151 


drain it of its power, and that is what I am attempting to do here, albeit on Brussell’s behalf and 152 


posthumously. Brussell’s sister has asked me to give the name some more thought. Third, I know 153 


that what I said about Brussell years ago is going to come up, and it should. It is the single worst 154 


thing about me in this case and I would rather say it than have it said to me. I also run the resort 155 


where this happened, which I mention so that nobody has to point it out later. 156 


The last thing is this. Six years ago I would have had about 45 minutes of opinions for you about 157 


that ride — about the bike, about the trail choice, about the pace, about what a rider owes a partner 158 


on the wrong side of a mountain at seven in the evening in July. I have been asked to stick to what I 159 


saw and heard, and I am going to do that. I want the record to reflect that it is costing me 160 


something. 161 


But I am allowed to say this much, because it is about me. Brussell McKay spent two years 162 


telling this mountain things it did not want to hear, and this mountain, including me personally, 163 


treated that as a joke. And then Brussell went out on a ride and did the exact thing we all used to 164 


make fun of, which is going somewhere they were not ready to go with somebody who knew it. I do 165 


not know what that means legally. I know what it means to me. 166 


I’m sorry to say it this way, but… Minister of Cheese. Master of the Post-it Note. Good Old 167 


Sprout? I really miss you, friend. 168 
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MARION (MO) TAMARACK, FOREST SERVICE LAW ENFORCEMENT OFFICER 


My name’s Marion Tamarack, and everybody’s called me Mo since about the fourth grade, so we 1 


may as well start there. I’m 54. I live up in Idaho City, in a house my spouse’s uncle built badly in 2 


1972 and that we’ve been correcting one room at a time ever since. I’m a commissioned law 3 


enforcement officer with the Forest Service, out of the Idaho City Ranger District on the Boise 4 


National Forest, and I’ve been on this forest 26 years — nine of those as a wilderness ranger, back 5 


when I was young enough to enjoy sleeping on the ground, and 17 with the badge. Brogus Basin sits 6 


on a special use permit on our ground. The lifts, the runs, the whole summer trail system, all of it is 7 


Forest Service land. Which means when somebody dies up there, it comes to me. 8 


I’ll deal with the name first, because somebody always asks, and if I don’t get out ahead of it 9 


we’ll be coming back to it all day. Tamarack was my dad’s name and his dad’s before him, and it’s 10 


also a tree. Western larch. Only conifer we’ve got out here that drops its needles, so every October 11 


that whole north ridge goes gold and then goes bald, and every October, regular as elk season, my 12 


office starts fielding calls from folks wanting to report that the forest is dying. It isn’t dying. It’s 13 


doing just exactly what it’s done every fall since a long time before anybody was around to get 14 


worked up about it. Folks do like to assume I picked the name up somewhere to go with the job. I 15 


didn’t. It’s the other way round, near as I can tell — the job got hold of the name and never did give 16 


it back. 17 


Now, I’ve been asked to describe the ground this happened on, and I can’t do that honest 18 


without telling you how the ground got that way, so I’d ask you to bear with me some. I’ll get there. 19 


What’s now Brogus Basin got cleared in 1878 by Ebenezer McBrogus, who ran the Old Tyme 20 


Brogus Basinwoode Logging and Pulpwood Byproducts Mercantile Company out of a cabin 21 


somewhere close to where the base lodge sits today. The timber outfit is documented six ways from 22 


Sunday. The rest of the story is thinner than folks would care to hear. 23 


Which brings us to the wombats, and I’d just as soon get it over with, because I get asked about 24 


the wombats more than I get asked about anything else. Here’s what I’ve got: they are not in the 25 


record. I’m not telling you there weren’t wombats. I’d be tickled if there were. I’m telling you I’ve 26 


been through the paper and they are not in it. 27 
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There was a fellow up our way, Dewey Sanderling, who swore to his last day he saw one of them 28 


cross the Rabbit Creek road in the fall of 1987. Dewey was not a liar and he was not a drinker and 29 


he never once changed a detail of that story in thirty-some years. 30 


I still get three, four reports a season of wombat sign on the trails, droppings mostly. But every 31 


last sample has come back marmot, or elk, or just somebody’s dog that ought to have been on a 32 


leash. How do I know they’re not wombat droppings? Well, I keep a laminated comparison card in 33 


my pack for it. Wombat scat is cubic, which is hard to replicate. Not one time was there a square, 34 


rectangular, or even parallelogram dropping. But I carry the card anyway because I’d rather have it 35 


and not need it, which is how I run my whole life. I’m told it isn’t my most charming quality. 36 


All right. The trails. 37 


Huckleberry Hustle got cut in the mid-thirties by a CCC crew as a fire road through the 38 


huckleberry benches on the front side. Went by the Huckleberry Road for 70 years and did fine that 39 


way. The resort tacked the second word on in 2011 for marketing purposes and I’ve never once said 40 


it out loud without hearing myself say it. 41 


Cedar Crossing is named for a cedar-log crossing the timber outfit threw over Little Brogus 42 


Creek somewhere around 1881. Washed out in the flood year of 1943, and you can still see the 43 


stringers down in there when the creek gets low in August. That whole drainage faces north and sits 44 


in shade the better part of the day, and that’s why it’ll hold water three and four days after the rest of 45 


this mountain’s gone dry as a bone. That isn’t my opinion. That’s just which way a hill faces. 46 


Sawtooth Traverse is not named for the Sawtooths, which are a hundred and some miles from 47 


here, and which somebody brings up every single time. It’s named for a crosscut blade a trail crew 48 


found grown into a lodgepole stump when they were scouting the line in ‘08. That blade’s hanging 49 


on the wall of the district office. I hung it, and I’ll tell you the truth, I’ve straightened it twice this 50 


year. 51 


Now here’s the one that’s important, and I’ll be quick about it, because it’s the most 52 


misunderstood piece of dirt on this mountain. 53 


That blind switchback at the far end of the traverse follows an old skid road. When McBrogus’s 54 


crews were pulling timber off that slope they graded themselves a chute to drag logs down, and a 55 


chute is built to do exactly one thing, which is go downhill in a hurry. It was never meant to turn. So 56 
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you come off a steep pitch and you’ve got to make a hard right across a slope that leans to the 57 


outside of the corner, and it has leaned that way since a long time before there was any trail on it. 58 


I ride. Have since ‘94, and I still get around that loop a few times a summer, which is how I can 59 


look at a bicycle and tell you what I’m looking at. And I’ll tell you I have never liked that turn. It’s a 60 


chute that got asked to be a corner, and it has never entirely agreed to the arrangement. That comes 61 


from riding it, not from a book. 62 


I got the call about 8:40 in the evening on July 22nd. First staging went into the Lost Signal 63 


Ridge area, off the description Kosi gave resort staff, and the team got to the site around eleven. I 64 


went in with them. It was full dark by then, and SAR had every light on the patient, which is where 65 


those lights belonged. I walked the scene once by headlamp to get the layout in my head. I did not 66 


photograph it that night. Flash and headlamp glare on loose granite give you pictures that lie about 67 


distance, and rescuers were already working around Brussell, so it was not an undisturbed scene 68 


anyway. I went back for the photographs at first light. 69 


Brussell McKay was alive when we got there and died at the scene. 70 


At 11:04, which my field notes have as 2304, I wrote that McKay said, and I’m quoting my own 71 


handwriting, “Kosi left me—”. I did not write down anything after that, because I didn’t hear 72 


anything after that. I was up at McKay’s head. I wrote it the second it was said, the way I always do. 73 


I can’t really speak to someone else remembering the words differently. I wrote what I heard, when I 74 


heard it, from where I was kneeling. I didn’t ask McKay to say it again. There wasn’t the 75 


opportunity, and it wouldn’t have been the right thing to do if there had been. 76 


I came back to the site at 5:40 the next morning and worked it in daylight. There were ravens on 77 


it when I pulled up, four, maybe five, and they’d been there long enough to take my arrival 78 


personally. One of them got into my photographs. Ravens move things, small things, shiny things 79 


especially, and I’d be a poor witness if I told you otherwise. Add the rescue team, who worked that 80 


hillside through the night, and I wouldn’t have had them do it any other way. So I can’t tell you that 81 


everything small and loose lay where it fell. 82 


But where a thing lay is one question, and what shape it was in is another. A raven can move a 83 


small thing. It can’t undo the heat damage on a rotor, and it can’t change how far a brake lever pulls. 84 


Those I measured, and I’ll stand on them. 85 


Here’s what I documented. 86 
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McKay came to rest 13 feet 4 inches below trail grade, measured, not stepped off, on loose 87 


decomposed granite and ceanothus, tangled up with the bicycle. Helmet had a crack clean through 88 


the shell at the left rear. The bicycle’s a cross-country machine running 160-millimeter rotors front 89 


and rear. The rear rotor was heat-blued across better than two-thirds of the braking surface. Next 90 


morning I put calipers on the rear lever at full pull and it came within four millimeters of the grip. 91 


All of it photographed where it lay before I laid a hand on anything, and every one of those 92 


photographs is logged. 93 


Also on that hillside: one water bottle, 24 ounces, about a quarter full. And an emergency 94 


blanket, partway out of its sleeve, lying against the brush about four feet upslope of where McKay 95 


ended up. That’s how I drew it in my notes when I first got there, before I’d photographed or 96 


touched anything, and it hadn’t moved by the time I photographed it. How it got there, I wasn’t 97 


there to see, and I don’t guess at things I can’t measure. There was no satellite device on that 98 


hillside, and no hydration pack. 99 


On the records. Our district requested the activity log from Kosi’s own satellite communicator, a 100 


handheld unit Kosi carried on the ride. It shows one message sent, at 7:52 in the evening, to Rowan 101 


Hale, listed as a stored contact. The message carried a position fix on the ridge above Little Brogus, 102 


which is about three-quarters of a mile of trail from where McKay came to rest. It reads, in full: 103 


“brussell hurt need help.” The device is a Northstar Nomad, and the maker’s information sheet is in 104 


evidence. Two things on it are worth a look. There’s a key for messaging your saved contacts, and 105 


there’s the SOS, under a hinged cover, with the instructions printed right on the sheet: lift the cover, 106 


press and hold. The log shows the first one was used and the second never was. That 7:52 message 107 


is everything that device sent that night. 108 


There’s also data from a ride-tracking application, TrailLine, which I had our district technology 109 


specialist pull from Boucher’s account. Let’s be clear: those are Boucher’s own records. 110 


I sat down with Kosi Boucher around 2:40 in the morning, out at the resort, after I’d told 111 


Boucher that McKay had died. I’ve done this work 17 years, and I’ve done interviews just about 112 


every way there is. Our district adopted a trauma-informed protocol a couple years back, and I work 113 


off a card for the questions. The card controls how I ask. It doesn’t do my looking for me. I use the 114 


wording that’s on the card, I leave the silences it tells me to leave, and I say each answer back word 115 


for word to be sure I’ve got it right. 116 
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Here’s what Boucher told me, the way I wrote it down. The crash was around a quarter past 117 


seven. The return trip took about an hour. I asked whether Boucher had been able to get a message 118 


or a call out to anybody, and the answer was no signal, nothing sent. And when I asked what had 119 


been left with McKay, Boucher told me the emergency blanket was partly out of its sleeve and left 120 


on the ground. 121 


What I saw, I write on its own line, because what a person says and how a person looks while 122 


saying it are two different kinds of evidence, and I don’t let one leak into the other. Both are on the 123 


page. 124 


I’ll set one of those answers next to the record and stop there. Boucher told me nothing was 125 


sent. The satellite log, which is in evidence, shows a message sent at 7:52. I wrote down what I was 126 


told, and the log shows what was sent. 127 


I understand Boucher came away feeling I had already decided what the conversation meant. I 128 


can see why it felt that way at two in the morning, and I’d never argue with a person about how it 129 


felt on the worst night of their life. But the card isn’t there to reach a conclusion. It’s there so that 130 


what a person tells me goes in my book in their words and not mine, and so the next officer to read 131 


it gets what the person said and not what I thought about it. I read each answer back so that if I’d 132 


gotten a word wrong, Boucher could tell me. That’s the whole design, and I’ve used it long enough 133 


to trust it. 134 


I’ve known Casey Kowalski 15 years or so, back to when Kowalski was going by “Broski,” and I 135 


was up on that mountain regular for work. Kowalski doesn’t go by that now. I guess you could call it 136 


a mid-life crisis. Carries a clipboard now, and a laminated checklist, and runs the wet-weather 137 


inspections personally. We’ve ridden together some over the years, though not lately. 138 


I know Rowan Hale professionally. Our work runs together on permitting and on those 139 


volunteer trail crews Hale puts together out of the education program, and we’ve had our 140 


disagreements about where volunteer help stops and agency work starts. Cordial’s the word I’d use. 141 


Not close. 142 


There’s some ground I stay off, and I’ve been walked up to the edge of it a few times already 143 


today, so let me save us all the trouble. What a rider ought to have done at that switchback, or back 144 


at Cedar Crossing, or at the junction, belongs to somebody who guides for a living. What killed 145 


Brussell McKay is in the coroner’s report, and that’s where it belongs. 146 
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But I’ll give you my expertise on the part that is mine, because I’ve taken enough of these 147 


reports to have an educated opinion. When somebody leaves an injured person to go for help, what 148 


I expect to hear first is where the person is, then how badly hurt, and that they pressed the SOS on 149 


their communicator. Here is what Kosi told me at 2:40 that morning, and what I wrote down. The 150 


crash was around a quarter past seven. The return trip took about an hour. No signal, and nothing 151 


sent. And the blanket was partly out of its sleeve and left on the ground. That didn’t read like help 152 


being summoned. It read like a person walking out. 153 


What I can give you is what I saw, measured, and photographed, and what the records show. 154 


Twenty-six years out here has taught me that the trouble generally starts about the time a person 155 


forgets which job is theirs. I know mine, and I’ve done it. 156 


I expect I’ll be up on that ridge again come October. The larch will turn and then it’ll go bare the 157 


way it does, and the phone will start in, and I’ll tell them what I tell them every year, which is that it 158 


isn’t dying, it’s just done for the season. Some of them believe me. Most of them call back the next 159 


fall. 160 
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DANA WHITFIELD, MOUNTAIN BIKING & BACKCOUNTRY EXPERT 


My name is Dana Whitfield. I’m 47 years old and live in Idaho City, Idaho. I’ve been mountain 1 


biking for close to 30 years. For about 20 years, I’ve been leading mountain biking excursions for 2 


trail-riders of all levels of experience. I’m certified by the International Mountain Bicycling 3 


Association as a guide. That means I don’t just guide myself; I also train other guides. I’ve done that 4 


all over the country, but particularly in the Mountain West, including at Brogus Basin itself. I’ve also 5 


volunteered for 15 years with the Boise County Search and Rescue. I’ve been a team leader for the 6 


last eight years. I’m certified in technical rope rescue and as a Wilderness EMT. I mention both 7 


components of my background up front because this case sits squarely at the intersection of both 8 


things I’ve been asked to testify about: what a competent rider owes a less experienced partner 9 


before anything goes wrong, and what a realistic rescue looks like if something does go wrong. 10 


If I had to boil this down, I’d say that effort and confidence are not a substitute for competence 11 


and the right gear. I’ve watched plenty of less experienced riders make every right call when faced 12 


with tough conditions and circumstances. I’ve also watched plenty of cocky riders doing the wrong 13 


thing because they were too busy trying to look good rather than making the safe and correct 14 


decisions.   15 


I reviewed all of the exhibits in the case file, including Officer Tamarack’s scene photographs 16 


and field notes, the TrailLine data pulled from Kosi’s device, and the satellite communicator 17 


transmission log. 18 


I’ve never met Brussell or Kosi. I know Kosi only by reputation on the local trail scene. What 19 


I’ve heard doesn’t really impress me. I wasn’t on that ride. But I can form my professional and 20 


expert opinions based on the available evidence.  21 


The legal question in this case isn’t whether Kosi was doing the right thing in the moment. It’s 22 


whether someone with Kosi’s actual skill and experience should have recognized the danger and 23 


acted differently, measured against a reasonable person with that same level of skill. That’s a 24 


comparison I can make. 25 


Let me start with the standard of care question, because it’s the one people usually think of first 26 


when they hear “expert witness,” though I’ll tell you now I think the second half of my testimony, 27 


on the rescue side, carries just as much weight in this case. 28 
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A significant skill gap between riding partners isn’t dangerous by itself. It happens on group 29 


rides constantly. But it is definitely something that has to be recognized, and a more experienced 30 


rider needs to adjust and accommodate for the safety of the weaker rider.  31 


I don’t think anyone disputes that Kosi was the stronger rider here. And the TrailLine data bears 32 


that out early in the ride. What a device like a TrailLine logs is continuous speed and position, with 33 


timestamps along the entire ride. So, I can look at this data and see whether there are stops-and-34 


starts along the way. 35 


Almost from the word “go,” there’s a pattern of repeated stops on an easy beginner-level trail. 36 


This is the kind of pattern you’d expect to see if a stronger rider was already having to wait 37 


repeatedly on a struggling partner. That matters because the repeated stops began before the riders 38 


committed to the backside loop. 39 


It’s important to note that, at this point, they were on Huckleberry Hustle, a beginner-to-40 


intermediate flow trail with no technical features or significant elevation changes. The need for 41 


repeated stops should have been very alarming to Kosi. A rider who’s genuinely intermediate or 42 


advanced wouldn’t need repeated recovery stops on introductory terrain. Kosi should have thought: 43 


“Hey, maybe Brussell isn’t quite the hard-core rider that I’ve been thinking they are.”  44 


Kosi and Brussell continued like that to the marked junction where the front side meets the 45 


backside loop. That’s the first spot where there was a real and significant choice to be made, and the 46 


wrong one was made. There’s a sign posted there that lists the mileage, average ride time, and a 47 


recommended last-drop-in hour for that trail. In July, that last-drop-in hour would have been six 48 


o’clock in the evening. That sign was up and legible that day. If you decide to go past that junction, 49 


there’s no real way out except by either completing the loop or turning around the hard way. A 50 


posted point-of-no-return should be treated as the place where you think hard about safety and 51 


about whether you and your partner can complete the trail. The TrailLine logs show Kosi at the 52 


junction at 6:10 p.m. That might look like a close call in terms of the last-drop-in hour. But it’s not a 53 


close call given what Kosi should have known: that Brussell was not up to snuff as a rider.  54 


Resort staff overheard raised voices somewhere around 6:30 p.m. at Cedar Crossing, not that far 55 


past the junction. Tension between riding partners audible enough for a third party to hear, on that 56 


kind of terrain, at that point in the evening, is one more thing that gives a reasonable rider reason to 57 


reassess, not push through.  58 
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Casey Kowalski, who was down at the culvert below Cedar Crossing, heard what sounded like a 59 


near-miss on the wet rock garden. Kowalski’s incident report describes the brakes as feeling “soft”; 60 


Kowalski has since described the same moment as “mushy.” Either way, a rider flagging brake 61 


trouble on technical, sustained-descent terrain isn’t a throwaway comment. It’s a maintenance and 62 


safety issue that has to be addressed on the spot, especially once there’s already reason to think the 63 


rider isn’t an expert.  64 


Another 35 to 50 minutes of riding later, there’s the crash. I can tell you what a stop right then 65 


would have found, because Officer Tamarack documented it the next morning: a rear rotor heat-66 


blued across better than two-thirds of the braking surface, and a rear lever that pulled to within four 67 


millimeters of the grip at full squeeze. In plain terms, that means the rear brake had been cooked 68 


well past its normal range and had almost nothing left to give. Squeeze any harder and there’s no 69 


brake left. Brakes that hot would very likely have thrown an acrid smell too, which is the kind of 70 


warning sign an experienced rider is expected to catch, especially right after a near-crash and a 71 


mushy-brakes complaint. That’s a problem that would have been discovered just by doing the sort 72 


of cursory, easy inspection I just described. 73 


There’s a real mismatch between the equipment and the trail that exacerbates the whole 74 


situation. Brussell was riding a cross-country bike with smaller rotors. That makes a lot of sense for 75 


smooth, fast terrain. It could even have been a reasonable choice for the initial portion of this ride, 76 


along Huckleberry Hustle. It is not a reasonable choice for sustained hard braking on a steep 77 


technical descent, and any experienced rider looking at that bike at the trailhead would have clocked 78 


the mismatch immediately. You don’t have to have the most expensive bike in the world, but you’ve 79 


got to have the right equipment. You can’t show up on a difficult trail in a Huffy with a basket and a 80 


bell on the front. People in this sport can tell you an enormous amount about a stranger’s riding 81 


level from 30 feet away just by looking at their bike. Noticing it and saying nothing isn’t a neutral 82 


choice. Once you’ve assumed the role of the more experienced partner on a ride like this, and the 83 


record shows Kosi organized the route and had reason to know about both the gear mismatch and 84 


the escalating brake issue, you don’t get to opt back out of that role because it’s inconvenient. That’s 85 


not how responsibility works in the backcountry. 86 


All of that came to a head in the accident. Riding the brakes hard and continuously through 87 


Cedar Crossing builds heat in the rotor and pad. That heat doesn’t reset itself in the next 35 or 40 88 


minutes of riding. If anything, it would have gotten worse after Brussell complained that the brakes 89 
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were mushy. A blind, off-camber switchback, where a rider needs real, immediate stopping power to 90 


slow down before entering the turn, is exactly the sort of terrain that will bite an inexperienced rider 91 


with failing brakes directly in the hindquarters. And, of course, we know that Kosi had ridden ahead. 92 


That’s simply inexcusable under the circumstances. Brussell was likely trying to catch up, taking 93 


things too fast.  94 


Now to the rescue side, which is where my Search and Rescue background comes in. 95 


Look, one person, including Kosi, could not have safely gotten Brussell back up onto that trail 96 


alone. That embankment is loose, off-camber, and brushy, and a solo, improvised extraction on 97 


ground like that is at least as likely to hurt the rescuer or worsen the injury as it is to help. I’m not 98 


going to fault anyone for not attempting that.  99 


What happened around leaving, though, is a different question. Once someone is injured in that 100 


section of Brogus Basin, the two things that matter most are precise location and an accurate 101 


description of condition. Everything else is secondary to those two facts. Search and Rescue can’t 102 


help someone it can’t find. Kosi had a satellite communication device that had a distress function 103 


built into it for exactly this situation. You hold it down under a hinged cover, and it opens a live line 104 


to a coordination center that runs around the clock. The coordination center talks directly to county 105 


dispatch and keeps transmitting a continuously updating position the whole time. That function 106 


exists so that a person in genuine crisis doesn’t have to be their own dispatcher. The log shows it 107 


was never used. What the log shows instead is a single message sent to a stored personal contact at 108 


7:52 that evening, carrying a position fix on the ridge above Little Brogus, which is about three-109 


quarters of a mile of trail from where Brussell actually came to rest. In that terrain, that is not a small 110 


margin of error. And that message is not what actually got Search and Rescue moving. The record 111 


shows the Search and Rescue response didn’t start until 8:10, when Kosi encountered resort staff 112 


and reported what happened. So, for the better part of an hour after the crash, the only thing that 113 


had gone out into the world was a message to a private contact with a location that wasn’t right! 114 


I’m going to be asked about a helicopter, so let me deal with it. I can’t tell you whether one 115 


would have been sent. That call belongs to dispatch and to the pilots. What I can tell you is when 116 


that call gets made. Dispatch decides on air support based on what it knows, and the two things it 117 


needs first are where the patient is and what shape the patient is in. An SOS puts a position in front 118 


of them within seconds and keeps updating it while they ask questions and decide what to send. A 119 


verbal report of “the Lost Signal Ridge area” at 8:10 gives them almost nothing to work with. A live 120 
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position in the first half hour after the crash gives them what they need to make a real decision while 121 


there was still daylight. Kosi’s choices meant that nobody ever got the chance to say yes or no to a 122 


helicopter. 123 


I’ve also been asked how long it should have taken Kosi to get out. The sign at the junction 124 


gives 55 to 75 minutes for the entire loop, and Kosi went from that hillside to the resort in about 40, 125 


stops included. A person leaving that scene, in that heat, is doing what they can. My criticism is 126 


about what was happening during those 40 minutes. That device doesn’t need a cell signal, which is 127 


the whole reason people carry one, and the button on it takes seconds. The trip out took 40 minutes 128 


whether or not Kosi pressed it. All the button changed was whether anyone knew during those 40 129 


minutes. 130 


I want to add one more thing about that device. Knowing where that SOS function is, and what 131 


it does, isn’t advanced knowledge. It’s the first thing you learn about a device like that. I’ve heard, 132 


including from people close to Kosi, that Kosi is somebody who over-prepares for everything — 133 


researches routes, checks weather twice, carries more water than would ever be needed. Panic alone 134 


cannot explain why someone who plans for every contingency wouldn’t already know how their 135 


own emergency device worked. 136 


Kosi also messed up badly when deciding what to leave with Brussell. Yes. An emergency 137 


blanket was left at the scene. But the blanket was some distance away and not wrapped around the 138 


injured Brussell. It doesn’t do Brussell a bit of good lying against the brush several feet away. There 139 


is no good reason for that. And the water is not a close question, either. Brussell’s own 24-ounce 140 


bottle was about a quarter full. Kosi’s three-liter hydration pack was still better than half full when 141 


Kosi finished the hike out. That means Kosi left that hillside with well over a liter and a half of water 142 


still on their back. Leaving an injured, immobile person with a fraction of the available water is not a 143 


defensible triage call in my professional opinion. Once you’re the one leaving to get help, you are, by 144 


definition, moving under your own power, in the evening air, with the potential to find more water 145 


along the way. The person staying behind, injured, in July heat, in a drainage that had been holding 146 


heat and losing shade all day, is neither moving nor resupplying. The reserve water should have 147 


stayed with Brussell. Some will say Brussell insisted otherwise. A reasonable, experienced partner 148 


doesn’t take an injured, possibly disoriented person’s self-assessment as the final word. 149 


Finally, on causation, and I’ll be specific, because the numbers matter here. The crash was at 150 


7:15. The first professional to hear about it was told at 8:10. That is 55 minutes in which nobody 151 
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who could help knew Brussell needed it. From that page at 8:10, rescuers reached Brussell at about 152 


11:00.  153 


Kosi didn’t control any of it. But Kosi did control when the clock started. Say Kosi presses SOS 154 


while leaving at 7:30, and the same crew takes the same two hours and 50 minutes. They reach 155 


Brussell around 10:20. Brussell died shortly after eleven. I can’t tell you Brussell would have lived. 156 


But I’ve treated enough heat illness to tell you it gets worse with every hour, and in my professional 157 


opinion, 40 of those minutes were time Brussell never should have had to spend waiting. Nothing 158 


explains that delay except a series of choices Kosi made. 159 


The defense will point out that Kosi and Brussell were just two friends riding together, not a 160 


client and a hired guide. That’s true, and it’s not really my point. Kosi noticed the warning signs that 161 


evening — the mushy brakes, the gear mismatch, the water. You don’t get to notice a warning sign 162 


and keep it to yourself, over and over, and call it bad luck when it finally catches up with someone. 163 


Nobody who does this work enjoys sitting in a courtroom explaining, in hindsight, everything that 164 


could have gone differently on a ride that was supposed to end at a taco truck in the parking lot. But 165 


the record is the record. 166 
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DEFENSE WITNESSES 


KOSIMA (KOSI) BOUCHER, DEFENDANT 


My name is Kosima Boucher, though almost everyone calls me Kosi. I am 34 years old and live 1 


in Boise, Idaho. I am providing this statement regarding the events of the night of July 22nd, 2025, 2 


when I was on a mountain bike ride at Brogus Basin with Brussell McKay, who was injured during 3 


the ride and later died from those injuries. I’ll say up front that there isn’t a version of this statement 4 


that makes that fact feel anything less than devastating to me. But I also don’t believe what 5 


happened that night was my fault, and I’m going to do my best to explain why. 6 


For a little background, I grew up in Shelburne, Vermont, and went to the University of 7 


Vermont for undergrad. I moved to Idaho for the Doctor of Physical Therapy program at Idaho 8 


State University, in Pocatello. That was 12 years ago. 9 


I’ve worked for the last seven years as a physical therapist at the VA Medical Center in Boise, in 10 


outpatient orthopedics, with a caseload that leans heavily on sports and overuse injuries. I get to 11 


help people relearn how to ride a bike with a prosthetic leg or help someone with a traumatic brain 12 


injury get back on skis for the first time since their injury.  13 


I’ve ridden at Brogus Basin for nearly a decade. I’m known to be a serious rider but I’m not a 14 


daredevil. I’m the rider who reads the terrain a few seconds before everyone else does and I don’t 15 


normally ride with people I haven’t sized up first. Or at least, I didn’t think I did before the night of 16 


July 22nd. 17 


One more thing about me that’s important to note: I track everything. Splits, elevation, mileage. 18 


It’s partly a PT habit, because in my job you don’t guess at someone’s progress, you measure it, and 19 


partly just who I am. I run an app called TrailLine on almost every ride. It means there’s an exact 20 


record of where I was at what time for the entire ride.  21 


I want to talk about my relationship with Brussell, because I’d rather be upfront about it than 22 


have it look like I was hiding something. 23 


I’m not someone who’s dated a lot – a relationship in high school and someone serious in 24 


college, mostly casual since. I’m on good terms with basically everyone I’ve dated. But sometime in 25 


the last year or two I realized I’d like to find someone to share my life with. 26 
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That’s part of why, when one of my closest friends, Rowan Hale, asked to introduce me to 27 


Brussell McKay, I was genuinely interested. We started dating and had been seeing each other for 28 


about four months by the time of the accident. Not new, not old. Long enough to have real 29 


opinions about whether it was working. 30 


At first, it seemed like this relationship might have some promise. Brussell was enthusiastic, 31 


funny, a little over-the-top in a way I found charming more often than not. But over those few 32 


months I started noticing a pattern: small gaps between how Brussell described who they were and 33 


the reality of the matter.  34 


I talked about a lot of this with Rowan, the way you talk about anything with a close friend, 35 


including, yes, whether the relationship was going anywhere. I won’t pretend I never had doubts, or 36 


that I never said anything close to wanting to end things. What I want to be clear about is that 37 


having doubts isn’t the same as having decided, and whatever uncertainty I was sitting with about 38 


Brussell and me had absolutely nothing to do with what happened on that mountain.  39 


The ride itself was supposed to be routine. It was a Tuesday evening in late July, the kind of 40 


after-work ride a lot of us do all summer to beat the heat. We started around 5:45 PM. There’d been 41 


a thunderstorm the night before, so the trails were a little softer than usual in spots, but the day itself 42 


was dry and clear. 43 


Brussell had been asking to ride together for weeks. I’d put it off more than once in great part 44 


because riding with someone new is its own kind of commitment, especially with someone you’re 45 


not sure you want in your life. Eventually it just felt easier to go for the ride than to keep finding 46 


reasons not to. 47 


Brussell had described their riding skills as solid. Someone comfortable on exactly the kind of 48 


terrain we were planning to ride that evening. I’d noticed Brussell liked to polish a story, but I had 49 


no particular reason to think that applied to something like riding; people don’t usually lie about that 50 


to a person they’re trying to impress. When I saw Brussell’s bike at the trailhead I noticed that it was 51 


built for smooth, fast trails and not the kind of steep, twisting terrain we were heading into. It wasn’t 52 


the right tool for the job. I also noticed Brussell hadn’t brought enough water for the kind of ride we 53 


were doing on a hot day. But I read it as someone who hadn’t quite figured out the gear side of the 54 


sport yet, not as someone who’d misjudged their own ability. 55 
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The route we were riding that evening was one I’ve done dozens of times. We started on 56 


Huckleberry Hustle, which is about as approachable as the trail system gets and it’s a good warm-up 57 


for a hard ride. It’s a forgiving kind of trail where you can settle into a rhythm and get a read on who 58 


you’re riding with. We reached the junction about 6:10, a little past the last-drop-in hour posted on 59 


the sign. The sign gives the loop as 55 to 75 minutes, and with that much daylight left I didn’t see 60 


ten minutes as a problem. From there we moved onto Cedar Crossing, which is where the terrain 61 


starts asking more of you. The descents get steeper, the turns tighter, and the trail doesn’t give you 62 


as much room to recover from a mistake.  63 


By the time you’re heading into Sawtooth Traverse, you’re committed. There isn’t a clean way 64 


off the mountain from that point that doesn’t involve finishing what you started or going back the 65 


way you came. I’ve always known that about this route. There are easier options at Brogus. But 66 


that’s not the ride I planned or that Brussell agreed to.  67 


It became clear almost within the first mile or two that Brussell could not actually ride at the 68 


level that was needed for the trails we were on. This was someone struggling with terrain that 69 


shouldn’t have been a problem for someone with the experience they’d claimed to have. By Cedar 70 


Crossing, I’d stopped adjusting my pace to Brussell’s. I decided to ride ahead, the way I normally 71 


would with someone at my own level, and then stopped and waited, repeatedly, while Brussell 72 


caught up. 73 


At one of those stops, I told Brussell more bluntly than I probably needed to that they should 74 


have told me before we started that they didn’t really have the experience needed for the ride, and 75 


that we needed to dial back the pace. At one point I said, “I’m done.” I meant I was done arguing 76 


about it, and I wanted to finish the ride. I was definitely frustrated, openly and genuinely. I’d 77 


planned a real ride on an evening I’d already debated giving up, and instead I was managing 78 


someone who had oversold their experience to me, again, in what was starting to feel like a pattern. 79 


At one point, waiting on Cedar Crossing, I texted Rowan. I was venting and not especially flattering 80 


about the situation. I’m not proud of the tone, but it was an honest reflection of how irritated I was 81 


in that moment. 82 


The crash happened at the blind switchback at the far end of Sawtooth Traverse. That turn is 83 


tricky, even for someone riding well within their ability. The turn slopes in a way that is not intuitive. 84 


Instead of leaning into it, the trail pushes you toward the outside of the curve. You have to be 85 


deliberate about how you come into it, or you lose control. 86 
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At Cedar Crossing, Brussell came into the rock garden too hot and nearly lost the front wheel. 87 


When we stopped, Brussell said the brakes felt mushy. I said that happens when you ride them too 88 


hard, and that Brussell should ease off and let them come back. Brake fade is temporary, and that’s 89 


what I took it to be. The brakes had been overworked all evening. That’s what happens when an 90 


inexperienced rider leans too hard on the brakes – add heat to that equation and they stop working.  91 


I didn’t see what happened because after Cedar Crossing, I had ridden ahead to the next flat 92 


section like I had been doing all night. It was taking longer than usual for Brussell to catch up. After 93 


a few minutes I turned around and rode back.  94 


From what I pieced together afterward, Brussell came into the turn at Sawtooth Traverse too 95 


fast with brakes that had stopped working the way they were supposed to and there just wasn’t 96 


enough room left to correct the mistake.  97 


At Sawtooth Traverse, I heard Brussell calling for help. Whatever else was running through my 98 


head that evening, the second I found Brussell, all of it went quiet and the only thing left was my 99 


training. I checked Brussell the same way I would check anyone in an accident: airway, 100 


responsiveness, orientation, obvious injuries. Brussell was alert, knew where we were, and answered 101 


everything I asked. I found Brussell’s leg was fractured; that part was unambiguous, and I said so. 102 


Their helmet had taken a real hit including a visible crack across the shell. That means the helmet 103 


had done exactly what it was supposed to do. But a helmet doing its job doesn’t mean what’s 104 


underneath it is fine and I never said that. 105 


Brussell started shivering, even though it was warm out. I recognized it as shock, so I got the 106 


emergency blanket out, because shock responds to warmth. When I tried to give it to Brussell, I was 107 


waved off. I’m not proud to say this but I rolled my eyes. I thought: “How many times can I offer 108 


this person help they clearly need and be told no?” I admit I was frustrated but still, I set the blanket 109 


down where it could be reached. I offered water too. Brussell said there was no need to leave 110 


anything behind and that I should just go. It wasn’t my job to decide how Brussell would take care 111 


of their situation.  112 


Especially because Brussell kept claiming to be fine. The same thing they’d been saying all 113 


evening, every time I’d raised an eyebrow at how they were riding. Except now it was coming from 114 


someone on the ground with a fractured leg. Yet it was said just as emphatically as it had been an 115 


hour earlier on the trail. I’d already had one very fresh reason that day to know Brussell’s own 116 
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assessment of their riding skill wasn’t reliable. I deferred to it anyway. That’s the honest answer, 117 


even though I know it isn’t a fully satisfying one. 118 


There was no cell signal where we were. It's part of why that section of the mountain is called 119 


Lost Signal Ridge. It was already beginning to get dark on that side of the mountain, and we were a 120 


long way from anywhere help could reach quickly on foot. Brussell was the one who pushed hardest 121 


for me to go, saying it more than once, clearly, the same way they’d insisted on being fine all night. 122 


I had a satellite communicator with me. I almost always carry one; it’s just part of my gear. I 123 


took it with me when I left, because I wanted to reach someone as fast as I could. While I was riding 124 


out, I stopped, pulled it out, and typed a message to Rowan that Brussell was hurt and I needed 125 


help. I sent it and kept moving. I didn’t wait to see whether it went through. I didn’t press the SOS 126 


function. I was fixated on getting to a person who could help Brussell. When Officer Tamarack 127 


asked me later whether anything had gone out, I said no, because I had never seen anything confirm 128 


that it went through. I didn’t find out until much later that a message to Rowan actually did get 129 


through. 130 


And it did not occur to me, until much later, that leaving it with Brussell instead, even though 131 


they couldn’t have operated it, would have given rescuers a more reliable way to find Brussell, 132 


instead of having to rely on my description of where the accident took place. 133 


Leaving Brussell there was the hardest thing I have ever done. Before I left, I told Brussell 134 


exactly what I was doing: that I was going to get help as fast as I could, and that it would likely be a 135 


couple of hours before anyone could reach that spot. I said that more than once. I did not want to 136 


go. I went because I believed it gave us the best chance to get the help we needed. 137 


From there, I rode out as fast as I could push myself. I don’t have a precise memory of how 138 


long that took, though TrailLine will have an exact record of it. I didn’t make it all the way to cell 139 


range. Instead, I came across Casey Kowalski, who was still out on the mountain that evening. I told 140 


Casey what happened. I said Brussell was below the trail at a switchback on the backside traverse, 141 


that the leg was broken and the helmet was cracked, and how urgent it was. Casey asked questions 142 


and I answered every one. Then Casey took it from there, getting word out and starting the rescue 143 


response. I know at the time I was feeling something close to panic held together by willpower, but I 144 


wasn’t exactly in a position to judge my own composure. In retrospect, I’m quite certain I was in 145 


shock. 146 
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I didn’t go back to the crash site. Casey told me the best thing I could do was get to the resort 147 


and stay reachable, and that’s what I did. Everything that happened on the mountain after that I only 148 


know secondhand, the same as anyone else who wasn’t physically there. 149 


The waiting was its own kind of awful. I sat at the resort for hours with no role and no 150 


information, replaying every choice I’d made that evening. I texted Rowan several times during that 151 


stretch. Looking back at some of what I wrote, I’m not proud of all of it. Alongside being genuinely 152 


terrified for Brussell, I remember texting something about how this was going to look for me, which 153 


I know sounds self-centered given what was actually happening on that mountain, but it’s the truth 154 


of what was going through my head, sitting alone and worried. 155 


It never occurred to me that Brussell would die, so when the responding officer told me hours 156 


later I almost couldn’t believe it. I was beyond shocked and devastated. Whatever was or wasn’t 157 


working in our relationship, I never once, not for a second, wanted this. 158 


That same officer, Marion Tamarack, is also the one who told me, during that conversation, 159 


something Brussell apparently said before dying: “Kosi left me.” Tamarack asked me to explain it. I 160 


remember being almost incredulous. I said something like, “Well, yeah, I left. Brussell knew I was 161 


leaving to get help. I said that myself, more than once. I’m not sure why this is an issue.” I don’t 162 


think Tamarack loved that answer, but didn’t say anything else—just wrote something down and 163 


moved on to the next question, the way you do when you’ve already determined what you think a 164 


conversation means. I wasn’t there when Brussell said whatever was said. I don’t know what was 165 


meant by it. 166 


I am sorry, every day, that Brussell died. I would undo that night completely, without hesitation, 167 


if I could. But I also believe, as honestly as I know how to say it, that I made the most reasonable 168 


decision available to me in an impossible situation, and that what happened was not done with any 169 


ill intent. 170 
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SAGE CALLOWAY, SEARCH & RESCUE COORDINATOR 


My name is Sage Calloway. I am 46 years old and live in Boise, Idaho. I serve as a volunteer 1 


Search and Rescue Coordinator with Boise County Search and Rescue. I have been involved in 2 


wilderness search and rescue for a little over 18 years. Before that, I spent nearly 10 years as a 3 


wildland firefighter in Idaho and neighboring states. Between those two roles, I have spent most of 4 


my adult life responding to emergencies in remote places where conditions are rarely ideal and 5 


decisions almost always have to be made with incomplete information. 6 


I have participated in well over two hundred search and rescue operations involving injured 7 


hikers, climbers, hunters, skiers, rafters, snowmobilers, and mountain bikers. Some incidents were 8 


straightforward. Others lasted through the night, required technical rope systems, or involved 9 


several agencies working together in difficult terrain. Every rescue is different, but one lesson is 10 


remarkably consistent: the terrain and conditions set the pace, not us. 11 


As a search and rescue coordinator, I evaluate the information coming from dispatch, help 12 


determine access routes, identify personnel and equipment, coordinate with law enforcement and 13 


emergency medical services, and assign teams based on the terrain and circumstances. In the field, I 14 


help coordinate the operation and make sure we don’t create additional victims while trying to reach 15 


the first one. Search and rescue is not just a race to get somewhere. Speed matters, but so does 16 


arriving with the people, equipment, and plan necessary to get everyone back out safely. 17 


I know the Brogus Basin trail system well. I have ridden many of the mountain bike trails myself, 18 


although I would not call myself an elite rider. I ride partly because knowing the terrain makes me a 19 


better rescuer. I know the front-side trails, the advanced loop around Sawtooth Traverse, Cedar 20 


Crossing, and Lost Signal Ridge. Once riders leave the front side and commit to that loop, the 21 


terrain becomes steeper and more technical, access becomes limited, and cell service becomes 22 


unreliable. Lost Signal Ridge earned its name honestly. 23 


I am providing this statement about the rescue of Brussell McKay on July 22, 2025. I didn’t 24 


know Brussell before that night, and I didn’t know Kosi Boucher either. Some of what I know about 25 


that part of the evening comes from reports and the timeline that was put together afterward. I can 26 


tell you what we were told when the call came in, what we encountered when we got there, what the 27 


terrain allowed us to do, and what a rescue like this realistically takes. I can also explain what one 28 


person could or could not safely have done after the crash.  29 
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My pager went off that evening at about 8:10 p.m., while I was at home finishing dinner. One 30 


thing you learn in search and rescue is that nobody’s pager ever goes off because somebody is 31 


having a really good day. The initial information had come from the resort’s general manager, 32 


relayed through dispatch, based on what the manager had been told in person by the rider who’d 33 


come out to report the accident. It was limited: a mountain bike crash in the Lost Signal Ridge area, 34 


an injured rider below the trail, and another rider who had traveled out to report the accident. That 35 


lack of detail wasn’t unusual. Backcountry reports often come from someone who is frightened, 36 


exhausted, overheated, or trying to describe landmarks while under stress, and information can shift 37 


a little as it moves from person to person before it reaches us. 38 


The location immediately concerned me. Lost Signal Ridge is well beyond the easy front-side 39 


trails and past the point where most people can simply turn around and be back at the base in a few 40 


minutes. The crash site was on a tight, off-camber switchback where the outside edge drops into a 41 


steep seasonal drainage. It is not a sheer cliff, but it is loose, brushy, rocky terrain. A patient below 42 


that trail is a very different rescue from a patient lying on the trail. 43 


Once we got the call, our volunteers immediately began mobilizing. But in search and rescue, 44 


“immediately” does not mean everyone is already geared up and ready to roll. Boise County Search 45 


and Rescue is largely volunteer based. People have to leave work or home, report to staging, load 46 


equipment, receive assignments, and travel to the access point. Because we knew the rider was below 47 


the trail and might have significant injuries, we also needed equipment and personnel for a 48 


controlled extraction. By the time teams were moving toward Lost Signal Ridge, daylight was fading, 49 


and darkness became another problem layered on top of heat, distance, and technical terrain. 50 


The heat matters here. The ride began on a July evening when temperatures were still in the mid-51 


90s. Heat affects an injured patient, but it also affects the person trying to go for help and rescuers 52 


carrying equipment. Dehydration can develop quickly with exertion.  53 


Darkness was a separate problem. The crash occurred while there was still daylight, but by the 54 


time our response was underway, the sun was going down. Rocks, loose gravel, drop-offs, and brush 55 


are harder to evaluate in the dark, and even experienced rescuers move more slowly. 56 


Our team reached Brussell at approximately 11:00 p.m. Brussell was partway down the drainage, 57 


roughly 12 to 15 feet below the trail, among loose rock, brush, and fallen timber. The location 58 


confirmed why Kosi could not simply pull Brussell back onto the trail. Brussell had a significant leg 59 
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injury and signs consistent with a head injury. Moving an injured adult uphill over loose, uneven 60 


ground without proper equipment can worsen fractures or spinal injuries and can cause the person 61 


helping to fall as well. 62 


I also saw Brussell’s bicycle at the scene. I’m familiar enough with mountain bikes to recognize 63 


that it was a lighter cross-country style bike rather than the kind of trail or enduro bike many 64 


experienced riders choose for long, technical descents. But that’s just something I saw. What matters 65 


to my rescue assessment is what we encountered: an injured rider below the trail who could not self-66 


rescue. 67 


The location also made an accidental off-trail crash entirely plausible from a rescue perspective. 68 


The switchback is blind and off-camber, and the outside edge drops into the drainage. Once a rider 69 


goes over that edge, the bike and rider can become separated or tangled in brush and timber. And 70 


that’s exactly what happened in this case. That created hazards not only for Brussell but for anyone 71 


trying to reach them.  72 


Based on what I personally observed at the scene, I do not believe it would have been safe or 73 


reasonable for one person to drag or carry Brussell back to the trail. Unless there is an immediate 74 


threat such as fire or flooding, our training generally favors stabilizing a seriously injured person 75 


where they are until they can be moved safely. Depending on Brussell’s condition at the time, Kosi 76 


theoretically could have taken actions short of a full extraction—like repositioning Brussell 77 


somewhat to make them more comfortable, or better protecting them while going for help. But I 78 


was not there, and whether any of those things were actually possible would have depended on 79 


Brussell’s condition and exactly where they came to rest. Sometimes helping means recognizing the 80 


limits of what you can safely do on your own. But in a place without reliable communication, 81 


someone has to get the word out before professional help can respond. 82 


I understand Kosi stayed with Brussell for approximately 15 minutes after the crash and then left 83 


to find a place to summon help. I also understand the trip took about 45 minutes. That travel time 84 


doesn’t strike me as unreasonable for Lost Signal Ridge. A rider leaving a traumatic accident is not 85 


setting a personal best. They may be riding some sections, walking others, dealing with heat, stress, 86 


fading light, and technical terrain. I have seen very experienced outdoorspeople become disoriented 87 


after witnessing a serious injury. Stress narrows attention and changes how people process 88 


information. 89 
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There has also been discussion of the satellite communicator Kosi carried. A satellite 90 


communicator can be extremely useful in the backcountry, both for sending an emergency message 91 


and for providing location information. Reasonable rescuers can disagree about whether it’s better 92 


left behind with the injured party or carried by whoever is going for help. I understand Kosi took 93 


the device to send an emergency message. And we ended up being able to work from the reported 94 


location and terrain description to find Brussell. 95 


Could it have helped us to have a more precise electronic location associated with Brussell if the 96 


device was left behind? Ideally, yes. But very little about that night was ideal, and what I will say, 97 


because it’s directly in my professional experience, is that knowing the best protocol or where a 98 


device function is and being able to determine how to operate the device under acute stress, even for 99 


trained search and rescue volunteers, are different animals. That’s how acute stress affects decision-100 


making. So, saying “Kosi should have just known” can’t be treated like a simple fact when it’s 101 


actually a genuine open question. 102 


The same is true of water and emergency supplies. I understand Kosi had a hydration pack with 103 


more water than Brussell carried. In a rescue, hydration is always something we focus on, and if I’d 104 


been in that exact situation, I may have left more water behind for Brussell. But the person traveling 105 


out for help also needed enough to complete that trip safely in the heat, and if Kosi had become 106 


dehydrated, injured, or unable to reach a place where help could be summoned, the situation would 107 


have gotten worse for everyone, not just Brussell. 108 


I also understand Brussell repeatedly claimed to be “fine” and urged Kosi to go get help. That 109 


doesn’t surprise me. Injured people are not always reliable judges of their own condition 110 


immediately after trauma. Adrenaline, shock, embarrassment, and head injuries can all affect self-111 


assessment. I have had people insist they could walk on broken legs or dismiss a serious laceration as 112 


“just a flesh wound.” That doesn’t mean you ignore what the injured person is telling you, but you 113 


also shouldn’t assume that “I’m fine” means there is nothing seriously wrong. You have to weigh 114 


what they are saying against what you can actually observe—the mechanism of injury, whether they 115 


can move, whether they seem confused, and whether their condition appears to be changing.  116 


At the same time, a companion in the backcountry doesn’t have x-rays, a CT scanner, or a 117 


trauma team. They have what they can see, what the injured person tells them, their own training, 118 


and whatever equipment happens to be in their pack. I understand Kosi is a physical therapist, who 119 


would have more medical training than the average rider. But physical therapy training is not the 120 
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same as emergency or trauma medicine. It would not necessarily equip Kosi to assess the full extent 121 


of an acute head injury, shock, or the effects of prolonged heat and dehydration while standing in a 122 


drainage on the side of a mountain.  123 


That’s the situation Kosi was dealing with before we got involved. By the time we reached 124 


Brussell, our role was much different. Medical personnel began treatment while the rest of us 125 


prepared the extraction. I was one of the people working directly on Brussell during that stretch, 126 


helping stabilize the leg before transfer. At some point, Brussell said something while I was listening 127 


for breath sounds and watching how they responded to being touched, which is what you do in that 128 


moment. I know Officer Tamarack has something written down from right around then too, and 129 


I’m not going to sit here and tell a court Tamarack’s notebook is wrong. All I can tell you is what 130 


has stayed with me since that night, which is something closer to, “I told Kosi— go.” Maybe that’s 131 


not exactly what Tamarack heard. I think it’s entirely possible we each caught a different piece of the 132 


same few words, said low and broken, by someone who didn’t have much breath left to say 133 


anything. 134 


Once we had done what we could for Brussell in that moment, our focus shifted to the 135 


extraction itself. We had to establish safe footing and a controlled route, and secure Brussell in a 136 


rescue litter. In search and rescue, we use the word “litter” for a rigid basket-style stretcher designed 137 


to carry an injured person over difficult terrain. A litter extraction is the process of moving that 138 


patient out using the litter and a rescue team.  139 


It is not just a matter of picking someone up and carrying them. On steep, loose, or uneven 140 


ground, several rescuers may be needed to distribute the weight, maintain control of the litter, watch 141 


their footing, and move the patient without causing another injury. In this case, our job was to bring 142 


Brussell back up to the trail, and then transport them through more difficult terrain in darkness. 143 


Those steps take time. A rescuer who falls while carrying equipment or a litter creates another 144 


emergency. We don’t eliminate safety procedures because a patient is seriously injured; serious 145 


injuries are often the reason those procedures matter most. 146 


Also, wilderness rescues don’t work like a stopwatch. An earlier call may mean an earlier start, 147 


but it doesn’t necessarily mean rescuers reach the patient the same number of minutes earlier. That 148 


is particularly true in a rescue like this one, where the terrain itself limits how quickly people can 149 


move. 150 
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Since it’s come up, let me be direct about helicopters. Boise County Search and Rescue doesn’t 151 


own or operate aircraft. If air support is on the table, dispatch has to request it from an outside 152 


agency, and that agency makes its own call. A crew weighs the heat, because at these elevations a hot 153 


evening cuts how much a helicopter can lift. They weigh tree cover, terrain, and how much light is 154 


left, and whether they have a location they can actually fly to. Would an earlier, more precise 155 


position have made an aircraft more likely? Possibly. Would it have put one over that drainage 156 


before dark, in that heat? I can’t tell you that. 157 


Could reaching Brussell earlier have changed the ultimate outcome? That’s outside my expertise. 158 


I’m not a trauma physician or a forensic pathologist, and I can’t reconstruct exactly how Brussell’s 159 


injuries, dehydration, heat illness, or shock progressed over those hours. 160 


What I can say is that this was a difficult rescue. The crash site was remote and beyond reliable 161 


cell service. Brussell was below the trail in loose, technical terrain. It was extremely hot when the 162 


accident happened, and darkness complicated the response later. Those conditions existed regardless 163 


of anyone’s intentions. 164 


I can explain what rescuers encountered, what I would consider safe rescue practice, and what 165 


realistically could and could not be accomplished after we were notified. Based on what I saw, trying 166 


to move Brussell alone would have been dangerous. Going for help was necessary at some point. 167 


The trip to obtain communication was plausible. People can debate some of Kosi’s other choices, 168 


but before you judge those too harshly, you have to walk a mile in that person’s shoes, so to speak. 169 


Kosi was making those decisions on the side of a mountain, not afterward with a complete timeline 170 


in front of them. 171 


Search and Rescue does not train people by pretending emergencies offer perfect choices. Every 172 


rescue ends with a debrief. We ask what worked, what did not, and what we could have done better. 173 


Sometimes the answer is quite a bit. That is how people improve. The purpose of that process is not 174 


to pretend the responders had information in the moment that only became clear afterward. 175 


What happened to Brussell McKay was tragic. By the time we reached the accident scene, 176 


Brussell had been alone for several hours and was in serious condition. Everyone on our team 177 


wanted to get Brussell out as quickly as we safely could. We did not succeed in changing the ultimate 178 


outcome. 179 
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What stays with me from this rescue is not that there was one obvious decision that would have 180 


made everything turn out differently. It is how several ordinary backcountry problems stacked on 181 


top of one another: a crash in remote terrain, an injured person below the trail, no reliable cell 182 


service, heat, a difficult trip to summon help, volunteer mobilization, and darkness. Any one of 183 


those can complicate a rescue. Together, they made this one exceptionally difficult. 184 


That is the perspective I can offer. Emergencies are judged afterward with a complete timeline. 185 


The people living through them never have that luxury. 186 
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ROWAN HALE, ENVIRONMENTAL EDUCATOR 


My name is Rowan Hale. I am 38 years old and live in Meridian, Idaho. I work as a naturalist and 1 


environmental educator for the Brogus Basin Outdoor Education Program. For the past fifteen 2 


years, I have led guided hikes, coordinated volunteer trail restoration projects, and taught visitors 3 


about the plants, wildlife, and ecology of the Boise National Forest. My work has given me a deep 4 


familiarity with the Brogus Basin trail system. I know where the afternoon storms tend to linger, 5 


where the trails hold moisture after rain, where cell service disappears, and which parts of the 6 


mountain become surprisingly isolated once you leave the front-side trails.  7 


That work also means I know Officer Marion Tamarack professionally — our paths cross 8 


constantly on permitting and the volunteer trail crews I run. We’ve had our disagreements over the 9 


years about where volunteer work stops and agency oversight starts. Nothing personal. Cordial, if 10 


not close. 11 


People often assume my job is simply teaching visitors the names of flowers or identifying birds. 12 


That’s certainly part of it, but another part is helping people understand that the outdoors demands 13 


humility. The mountains don’t care how experienced you think you are or how confident you feel. 14 


They reward preparation and respect. Overconfidence is one of the few things I’ve seen consistently 15 


get people into trouble. That perspective is one reason I’ve spent a lot of time thinking about what 16 


happened to Brussell McKay. I knew both Brussell and Kosima “Kosi” Boucher well before the 17 


accident. In fact, I was the person who introduced them. I thought they would be a cute couple – 18 


like Bennifer or Brangelina – especially if Brussell would finally accept that “Sprout” is a great 19 


nickname. Then they could be known as KoSpro or SproKo – but Brussell was adamant that I 20 


couldn’t even tell Kosi about the “Sprout” nickname. So, I agreed not to, and I guess it doesn’t 21 


matter in the end given what happened. But, let me tell you how I met Kosi and Brussell and ended 22 


up connecting them. Before I do, you may be wondering if, in hindsight, I feel guilty about 23 


introducing them. I have thought a lot about that. I definitely feel sad about what happened. I mean, 24 


I lost a friend, too. And Kosi will never be the same. But, ultimately, this case is about personal 25 


responsibility, and I don’t think Brussell took responsibility or accountability for what claims they 26 


made about their skills and ability.   27 


I first met Kosi about four years ago during a volunteer trail maintenance weekend. Kosi kept 28 


coming back season after season until becoming one of those volunteers I simply assumed would be 29 
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there. Kosi has never been someone who needed extra attention or supervision. Just shows up early, 30 


works hard, quietly helps whoever needs it, and leaves without expecting recognition kind of person. 31 


Over time we became close friends.  32 


I met Brussell about two years later, again through one of our volunteer projects. I admit, 33 


Brussell was...different. Most people stop during a hike because they’re tired. Brussell stopped 34 


because they found an interesting mushroom growing on a fallen log or wanted to identify a bird 35 


they had just heard. If someone casually mentioned geology, we’d somehow spend the next twenty 36 


minutes discussing volcanic ash deposits. Brussell would ask 15 questions about everything and write 37 


everything down on a series of sticky notes, even when it was clear others were ready to move on. 38 


When, or should I say if, someone else asked a simple question, Brussell almost always had a 39 


podcast recommendation, or would talk about a documentary to watch, or an article to read. 40 


Sometimes the recommendations and references didn’t even seem relevant. Sometimes it was 41 


exhausting, but I couldn’t fault Brussell for having an interest in education, the outdoors, and… 42 


well, everything else.  43 


Brussell also had a habit of turning everything into a project. If we were supposed to be riding 44 


bikes, we’d somehow end up discussing brake compounds, GPS satellites, bear behavior, or whether 45 


ravens could recognize individual human faces. Brussell carried a surprising amount of trivia around 46 


with them, although I never took the time to verify the accuracy of the factoids that were shared. I 47 


teased Brussell once that I never knew whether we were going for a bike ride or attending a TED 48 


Talk. 49 


Because I genuinely liked both Brussell and Kosi, introducing them felt natural. They both loved 50 


the outdoors. They both enjoyed being active. I thought they would balance each other well. 51 


Looking back, I think I confused shared interests with compatibility. Plus, I was more than happy to 52 


share Brussell’s “educational” approach to everything with Kosi. I also thought Kosi’s expertise in 53 


mountain biking would be good for Brussell since Kosi always wanted to take more adventurous 54 


trails than I did. I was perfectly content being a more relaxed rider, while Brussell always wanted to 55 


try jumps and ride rock gardens. I didn’t have that interest, or frankly those skills. Brussell had the 56 


former, but definitely not the latter. I also didn’t want the responsibility of riding with Brussell, who 57 


needed someone with Kosi’s expertise to teach Brussell to ride how they wanted to ride (and 58 


sometimes how they imagined they could already ride). 59 
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Kosi was the perfect match because Kosi is methodical—researching routes before rides; 60 


checking weather forecasts twice; carrying more water than needed; packing tools that often go 61 


unused but are always there if needed. Kosi is, by nature, someone who believes experience is earned 62 


through repetition, preparation, and practice. This was just one of many reasons I thought Kosi and 63 


Brussell would be a good fit. Kosi was better equipped to deal with the one thing that occasionally 64 


amused—and sometimes frustrated—the people around Brussell: Brussell didn’t seem to distinguish 65 


much between learning about something and actually becoming proficient at it. If Brussell watched 66 


several YouTube videos about rebuilding suspension forks, suddenly they felt comfortable 67 


discussing bike mechanics. If Brussell listened to a podcast about avalanche forecasting, opinions 68 


about snow science would be shared. If Brussell rode one advanced trail “successfully,” they 69 


imagined a level of expertise that didn’t really exist. Why is successfully in quotes? Because Brussell 70 


usually defined success as not dying. Sounds terrible to say now, but it’s true that Brussell was a 71 


person who believed they could grow into almost any challenge. The answer was sometimes yes and 72 


sometimes no. Clearly. But also sadly.  73 


Do I think Brussell ever intentionally exaggerated to impress people? One million percent. But, 74 


it wasn’t out of a need to try to fool anyone. It was more like a confidence in being able to figure 75 


things out on the fly. I saw that happen with mountain biking more than once. If someone 76 


suggested an easier trail, Brussell would grin and say, “I can do it. You miss 100 percent of the shots 77 


you don’t take!” If someone asked Brussell whether an activity had been tried before, the answer 78 


was rarely “no.” It was usually something like, “Not exactly...but I watched three videos about it.” 79 


Somehow, in Brussell’s mind, that counted as experience. I know that quality worried Kosi a little. 80 


Maybe a lot sometimes. But, like I said, Kosi was the poster-person for preparation. And, to keep 81 


things amicable, I didn’t tell Kosi about those character traits before I introduced the two of 82 


them…or ever. Why? Because it wasn’t my place. Plus, I thought Kosi could manage anything and I 83 


thought Brussell might be different with Kosi than with me because the two of them had a different 84 


kind of relationship than Kosi and I had.   85 


Over the months they dated, Kosi and I talked a lot about the relationship with Brussell.  Kosi 86 


never really insulted Brussell. Instead, Kosi often prefaced criticisms by reminding me how 87 


adventurous Brussell was, which is a trait Kosi seemed to appreciate most of the time. Kosi also 88 


liked Brussell’s curiosity. But Kosi also admitted to noticing a pattern. Little things Brussell said 89 


didn’t quite match reality. Brussell’s stories became slightly more polished every time they were told. 90 
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Brussell’s riding ability wasn’t quite what had been described. None of those things, standing alone, 91 


mattered very much. Together, however, they left Kosi feeling uncertain about truly knowing 92 


Brussell. 93 


I remember one conversation particularly well because it made me laugh. Kosi said, “Sometimes 94 


I never know whether Brussell actually knows something or is just regurgitating something from a 95 


podcast…or a conspiracy theory.” Kosi wasn’t mocking Brussell, but was trying to understand them. 96 


Several weeks before the accident, Kosi confessed to thinking the relationship with Brussell 97 


wasn’t going to last. It wasn’t because Brussell had done anything cruel, or because they had fought. 98 


It was just because Kosi realized Brussell approached life differently and wanted different things. I 99 


told Kosi something I’ve told several friends over the years: ending a relationship honestly is kinder 100 


than staying in one out of guilt. That conversation felt completely ordinary at the time. Nothing 101 


about it suggested resentment. Nothing suggested anger. If anything, Kosi’s greatest concern was 102 


how to end the relationship without unnecessarily hurting Brussell because Kosi knew Brussell 103 


would probably take it pretty hard. 104 


I’ve heard some say that because Kosi intended to end the relationship, there was some sort of 105 


intention of making something bad happen to Brussell. That idea is ludicrous and completely 106 


inconsistent with the Kosi I know. Choosing not to spend your life with someone is fundamentally 107 


different from wanting them harmed. Those ideas simply don’t belong together. Another reason I’m 108 


confident in saying that is because I’ve watched Kosi respond to people who actually needed help. 109 


Kosi has stopped rides to repair strangers’ bicycles. I’ve also seen Kosi spend half an hour helping 110 


families carry damaged bikes back to parking lots. I mean, Kosi is a physical therapist for crying out 111 


loud! Helping injured people is in their DNA!  112 


Do I think Kosi is perfect? Don’t be ridiculous. Of course not. Nothing and no one is perfect! 113 


Not even nature is perfect…although nature comes a lot closer than humans. But imperfection is 114 


what makes us and the world around us unique. Kosi absolutely becomes frustrated, especially when 115 


people refuse to honestly admit what they need. If you’re tired, tell me you’re tired. If you’re scared, 116 


tell me you’re scared. If you don’t know how to do something, say so. Kosi said to me more than 117 


once, “I can’t help someone who insists everything’s fine when it obviously isn’t.” Ironically, that 118 


became one of the biggest differences between Kosi and Brussell. Brussell almost never admitted to 119 


struggling. When tired, Brussell still insisted they were fine. If something hurt, Brussell insisted they 120 


were fine. If Brussell was out of their depth, they insisted they had it under control. An ego 121 
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problem? Probably a little. After a while, those reassurances stopped meaning very much because 122 


they were always the same regardless of what was actually happening. 123 


I think that’s important because I’ve heard that after the accident, Brussell reportedly insisted 124 


they were fine and repeatedly encouraged Kosi to leave and get help. 125 


That sounds exactly like the Brussell I knew. Not out of a need to mislead anyone, but because 126 


acknowledging vulnerability simply wasn’t something Brussell did easily.  127 


I also understand there will probably be discussion about text messages Kosi sent me during the 128 


ride. Yes, we texted back and forth. That wasn’t unusual. Kosi and I text all the time. Sometimes it’s 129 


about trail conditions. Sometimes it’s about work. Sometimes it’s about relationships. Sometimes it’s 130 


simply venting after a frustrating afternoon. If someone looked only at one of those texts without 131 


knowing Kosi, they might appear angrier than they really were. Kosi vents intensely but briefly, 132 


often sending one irritated message and then calling twenty minutes later to apologize for 133 


overreacting. I’ve received texts complaining about paperwork, difficult patients, rainy camping trips, 134 


malfunctioning bike parts, traffic on the way to work, and even me. One frustrated text has never 135 


accurately represented how Kosi ultimately feels about someone. 136 


The messages I received from Kosi during the ride struck me exactly the same way. They 137 


sounded frustrated because Kosi believed Brussell had overstated their riding ability. They sounded 138 


disappointed because what was expected to be an enjoyable evening ride had become an exercise in 139 


waiting and adjusting pace. Those feelings seemed entirely understandable. Nothing in those 140 


messages suggested hatred. Nothing suggested abandonment. Nothing suggested violence. 141 


There was also a message that came through the satellite device Kosi carries. It came in while 142 


Kosi was still out on the mountain: a location pin and four words, “brussell hurt need help,” the 143 


kind of shorthand you get typing on a device like that instead of a real keyboard. Earlier that evening 144 


Kosi had been texting me about Brussell’s brakes and Kosi’s own rage, and I’d answered with a joke 145 


about snacks. I took the pin and those few words for more of the same, Kosi mid-vent. I didn’t 146 


answer it. The next thing I knew, Kosi was texting me from the resort asking if I was there, and then 147 


I understood what had happened. I should have taken it seriously. That’s mine to sit with, not 148 


Kosi’s. 149 


After the accident, the messages changed completely. Once Kosi was able to communicate, I 150 


received repeated texts while waiting for more information. Almost every message asked the same 151 
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questions. “Have you heard anything?” “Have they found Brussell?” “Is Brussell okay?” Eventually 152 


Kosi sent one message saying something close to, “This is going to look terrible for me.” I 153 


remember reading that and immediately understanding what was meant. It wasn’t worry about being 154 


seen as intending to do something wrong. It was worry because Kosi knew people would judge 155 


every decision that had been made through the lens of a terrible outcome. Sadly, I think that’s an 156 


accurate conclusion. People want drama. People want to speculate. If that wasn’t true, Nancy Grace 157 


wouldn’t be nearly as popular as she is. 158 


I’ve also been asked about the terrain where the accident occurred. People who know Brogus 159 


Basin only as a ski resort don’t appreciate how isolated portions of the mountain become during the 160 


summer. The farther you move beyond Huckleberry Hustle toward Cedar Crossing and Sawtooth 161 


Traverse, the fewer people you encounter. Cell service becomes unreliable. The terrain becomes 162 


steeper and more technical. Once you’re committed to those trails, there aren’t many easy exits. The 163 


mountain starts making decisions for you. 164 


I’ve been asked whether I think Kosi should have turned around after the near miss at Cedar 165 


Crossing. Personally, I might have. But that’s an easy answer to give after I already know how the 166 


story ends. Experienced outdoor recreation involves making dozens of judgment calls every day. 167 


Sometimes people continue after a near miss. Sometimes they turn around. And Brussell should 168 


have told Kosi they needed to turn around. But those decisions are often made with incomplete 169 


information, not hindsight. 170 


Finally, I want to say something about Brussell. Sometimes witnesses try to make one person 171 


look perfect and the other person look terrible. That isn’t true here. Brussell was one of the 172 


quirkiest, but genuinely enthusiastic people I’ve known. Brussell made ordinary afternoons more 173 


interesting simply by noticing things the rest of us walked past. Brussell also had a remarkable ability 174 


to believe tomorrow’s version of themself had already arrived. If you asked me whether Brussell was 175 


overconfident, I would say yes. Overconfident sometimes gets confused with arrogance, though. 176 


Arrogant people think they have nothing left to learn. Brussell wanted to learn everything and would 177 


love nothing more than being called a “know-it-all” – in the literal sense, of course. Brussell just 178 


sometimes believed they had already learned enough. 179 


At this point, I wish I’d never introduced Brussell and Kosi. I wish the ride had never happened. 180 


I wish I had warned Kosi about Brussell’s overconfidence. I wish their relationship had ended over 181 


coffee a month later instead of becoming forever connected to this tragedy. But none of those 182 
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wishes change what I know about either of them. Brussell’s optimism sometimes outran reality. Kosi 183 


is a good person who made difficult decisions under extraordinary circumstances. 184 


I’ve spent enough years in these mountains to know that tragedies rarely grow from one bad 185 


decision. Far more often, they grow from a series of understandable human errors. I believe that’s 186 


what happened here. 187 
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EXHIBITS  
These case materials include the following exhibits: 


1) Brogus Basin Trail Map 


2) Coroner’s Report for McKay 


3) Brogus Basin Incident Report 


4) Post-Storm Inspection Report (pages 1 and 2) 


5) Accident Scene Diagram 


6) Accident Scene Field Notes 


7) Accident Scene Photos (a through e) 


8) Satellite Communicator Device Information 


9) Text Messages Boucher/Hale 


10) Satellite Communicator Message Log 


11) TrailLine GPS Ride Data 


12) Search and Rescue Dispatch 


13) Wilderness Extraction Litter Equipment 
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EXHIBIT 1: BROGUS BASIN TRAIL MAP 
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EXHIBIT 2: CORONER’S REPORT FOR MCKAY 
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EXHIBIT 3: BROGUS BASIN INCIDENT REPORT 
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EXHIBIT 4: POST-STORM INSPECTION REPORT (PAGE 1) 
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EXHIBIT 4: POST-STORM INSPECTION REPORT (PAGE 2) 
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EXHIBIT 5: ACCIDENT SCENE DIAGRAM 
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EXHIBIT 6: ACCIDENT SCENE FIELD NOTES 
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EXHIBIT 7: ACCIDENT SCENE PHOTOS 
All scene photographs (7a – 7e) in this exhibit were taken on July 23, 2025, during first-light 


scene documentation. 


Exhibit 7a: Overall scene showing trail grade and drainage area 
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Exhibit 7b: Rear disc brake rotor 
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Exhibit 7c: Rear brake lever at full pull with measured gap 
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Exhibit 7d: Emergency blanket near bicycle and resting area 
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Exhibit 7e: Bicycle helmet with rear-left shell crack 
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EXHIBIT 8: SATELLITE COMMUNICATOR DEVICE INFORMATION 
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EXHIBIT 9: TEXT MESSAGES BOUCHER/HALE 
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EXHIBIT 10: SATELLITE COMMUNICATOR MESSAGE LOG 
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EXHIBIT 11: TRAILLINE GPS RIDE DATA 
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EXHIBIT 12: SEARCH AND RESCUE DISPATCH 
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EXHIBIT 13: WILDERNESS EXTRACTION LITTER EQUIPMENT 
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JURY INSTRUCTIONS 


INSTRUCTION NO. 1 


Your duties are to determine the facts, to apply the law set forth in my instructions to those 


facts, and in this way to decide the case. In so doing, you must follow my instructions regardless of 


your own opinion of what the law is or should be, or what either side may state the law to be. 


You must consider these instructions as a whole, not picking out one and disregarding others. 


The order in which the instructions are given has no significance as to their relative importance. The 


law requires that your decision be made solely upon the evidence before you. Neither sympathy nor 


prejudice should influence you in your deliberations. Faithful performance by you of these duties is 


vital to the administration of justice.  


INSTRUCTION NO. 2 


As members of the jury, it is your duty to decide what the facts are and to apply those facts to 


the law that I have given you. You are to decide the facts from all the evidence presented in the case. 


The evidence you are to consider consists of: 


1) sworn testimony of witnesses; 


2) exhibits which have been admitted into evidence; and 


3) any facts to which the parties have stipulated. 


 Certain things you have heard or seen are not evidence, including: 


1) arguments and statements by lawyers. The lawyers are not witnesses. What they say in their 


opening statements, closing arguments and at other times is included to help you interpret 


the evidence, but is not evidence. If the facts as you remember them differ from the way the 


lawyers have stated them, follow your memory; 


2) testimony that has been excluded or stricken, or which you have been instructed to 


disregard; 


3) anything you may have seen or heard when the court was not in session. 
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 INSTRUCTION NO. 3 


The production of evidence in court is governed by rules of law. At times during the trial, an 


objection was made to a question asked a witness, or to a witness’ answer, or to an exhibit. This 


simply means that I was being asked to decide a particular rule of law. Arguments on the 


admissibility of evidence are designed to aid the Court and are not to be considered by you nor 


affect your deliberations. If I sustained an objection to a question or to an exhibit, the witness could 


not answer the question, or the exhibit could not be considered. Do not attempt to guess what the 


answer might have been or what the exhibit might have shown. Similarly, if I tell you not to consider 


a particular statement or exhibit you should put it out of your mind, and not refer to it or rely on it 


in your later deliberations. 


INSTRUCTION NO. 4 


Some of you have probably heard the terms “circumstantial evidence,” “direct evidence” and 


“hearsay evidence.” Do not be concerned with these terms. You are to consider all the evidence 


admitted in this trial. 


However, the law does not require you to believe all the evidence. As the sole judges of the 


facts, you must determine what evidence you believe and what weight you attach to it. 


There is no magical formula by which one may evaluate testimony. You bring with you to this 


courtroom all of the experience and background of your lives. In your everyday affairs you 


determine for yourselves whom you believe, what you believe, and how much weight you attach to 


what you are told. The same considerations that you use in your everyday dealings in making these 


decisions are the considerations which you should apply in your deliberations. 


In deciding what you believe, do not make your decision simply because more witnesses may 


have testified one way than the other. Your role is to think about the testimony of each witness you 


heard and decide how much you believe of what the witness had to say. 
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INSTRUCTION NO. 5 


This criminal case has been brought by the State of Idaho. The defendant, Kosima (Kosi) 


Boucher, is charged by the State of Idaho with the crime of Criminal Abandonment of a 


Backcountry Partner Resulting in Death, under Idaho Code § 18-4008. The charge against the 


defendant is set forth in the Indictment. The Indictment is simply a description of the charge; it is 


not evidence. 


 INSTRUCTION NO. 6 


Do not concern yourself with the subject of penalty or punishment. That subject must not in 


any way affect your verdict. If you find the defendant guilty, it will be my duty to determine the 


appropriate penalty or punishment. 


 INSTRUCTION NO. 7 


The State of Idaho has the burden of proving the defendant guilty. This burden remains with the 


State throughout the trial. The defendant is not required to prove innocence. 


The State must prove every element of the charged offense beyond a reasonable doubt. A 


reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based upon reason and 


common sense. It is the kind of doubt that would make a reasonable person hesitate to act in the 


most important of their own affairs. 


Proof beyond a reasonable doubt is proof of such a convincing character that a reasonable 


person, after careful consideration, would not hesitate to rely and act upon it. If, after careful and 


impartial consideration of all the evidence in this case, you are not convinced beyond a reasonable 


doubt that the defendant is guilty, it is your duty to find the defendant not guilty. If you are 


convinced beyond a reasonable doubt that the defendant is guilty, it is your duty to find the 


defendant guilty. 
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INSTRUCTION NO. 8 


You are the sole judges of the credibility of witnesses and of the weight to be given to the 


testimony of each witness. In considering the testimony of any witness, you may take into account: 


1) the opportunity and ability of the witness to see or hear or know the things the witness 


testified about; 


2) the quality of the witness’s knowledge, perception, and memory; 


3) the witness’s manner while testifying; 


4) whether the witness has an interest in the outcome of the case or any motive, bias, or 


prejudice; 


5) whether the witness was contradicted by anything the witness said or wrote before trial, or 


by other evidence; 


6) how reasonable the testimony is when considered in the light of other evidence that you 


believe; and 


7) any other factors that bear on believability. 


 The weight of the evidence as to a fact does not necessarily depend on the number of witnesses 


who testify. You may find the testimony of one witness, if believed, sufficient to establish any fact. 


 INSTRUCTION NO. 9 


The offense charged in this case requires proof of “criminal negligence” as to one of its 


elements. Criminal negligence, as used in Idaho law, means more than the failure to use ordinary 


care. It means gross negligence — a gross deviation from the standard of care that a reasonable 


person would observe in the situation — amounting to a reckless disregard for the consequences of 


one’s actions and for the safety of others. 


In deciding whether the defendant acted with criminal negligence, you must consider what a 


reasonable person with equivalent skill, training, and experience in backcountry environments would 


have done under the same or similar circumstances. The comparison is not to an average person 


unfamiliar with such environments, but to a person who possessed the same level of expertise and 


knowledge as the defendant. 
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Criminal negligence is an objective standard — it is measured by what a reasonable, experienced 


person would have done, not simply by what the defendant believed was appropriate at the time. 


 INSTRUCTION NO. 10 


The offense charged in this case requires that the defendant’s conduct was a “proximate cause” 


of the death of the victim. A proximate cause is a cause that, in natural and probable sequence, 


produced the death. It need not be the only cause of death. It is sufficient if it was a substantial 


factor in bringing about the death. 


The conduct of a defendant is a proximate cause of death even if the victim’s own conduct, or 


the conduct of another, also contributed to the death. However, if the victim’s own conduct was the 


sole cause of death — that is, if the death would have occurred regardless of what the defendant did 


or failed to do — then the defendant’s conduct is not a proximate cause. 


You must determine whether the defendant’s failure to render or ensure reasonable aid was a 


substantial factor in causing the victim’s death, or whether the death was caused entirely by 


circumstances beyond the defendant’s control or by the victim’s own actions alone. 


INSTRUCTION NO. 11 


“Survival equipment” means equipment or supplies reasonably necessary to sustain life and 


prevent serious bodily harm in the conditions present, including but not limited to emergency 


shelter, insulating layers, signaling devices, communication devices, food, water, and navigation 


tools. 


 INSTRUCTION NO. 12 


In order for the defendant to be found guilty of Criminal Abandonment of a Backcountry 


Partner Resulting in Death under Idaho Code § 18-4008, the State must prove each of the following 


elements beyond a reasonable doubt:  


1) The defendant assumed, expressly or by conduct, a position of responsibility for the safety 


of Brussell McKay in a hazardous backcountry or wilderness environment. 


2) The defendant knew, or in light of the defendant’s experience and the circumstances known 


to the defendant at the time, reasonably should have known, that Brussell McKay faced 


imminent risk of death or serious bodily harm. 
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3) Acting with criminal negligence, the defendant departed Brussell McKay’s location or failed 


to summon or render aid, without first taking all reasonable steps to preserve Brussell 


McKay’s immediate safety. The defendant’s abandonment or failure to render reasonable aid 


was a proximate cause of Brussell McKay’s death.  


If you find that the State has failed to prove any one of the above elements beyond a reasonable 


doubt, you must find the defendant not guilty. 


INSTRUCTION NO. 13 


If Brussell McKay expressly and knowingly assumed sole responsibility for their own safety and 


this assumption was not induced by the defendant’s misrepresentation of the conditions present or 


of the defendant’s own conduct, then the State has not proven that the defendant assumed a 


position of responsibility for Brussell McKay’s safety. 


INSTRUCTION NO. 14 


The defendant in this case has raised an affirmative defense. You must understand how an 


affirmative defense works, because it is different from the State’s burden to prove the elements of 


the crime. 


An affirmative defense is a legally recognized justification or excuse that, if established, requires 


a finding of not guilty — even if the State has proven all elements of the offense beyond a 


reasonable doubt. An affirmative defense does not require the defendant to disprove the State’s 


case. Instead, it offers a separate and independent basis for a verdict of not guilty. 


The defendant bears the initial burden of producing sufficient evidence to raise the affirmative 


defense. If you find that the defendant has produced sufficient evidence to raise the defense, the 


burden then shifts to the State to disprove the affirmative defense beyond a reasonable doubt. 


If the State fails to disprove the affirmative defense beyond a reasonable doubt, you must find 


the defendant not guilty. 


 INSTRUCTION NO. 15 


The defendant has raised the Affirmative Defense of Reasonable Departure to Seek Aid. This 


defense is available only if the defendant has produced sufficient evidence that all three of the 


following conditions were met: 
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 First: The defendant departed solely and in good faith for the purpose of summoning 


emergency aid — not to abandon Brussell McKay. 


 Second: Before departing, the defendant left Brussell McKay with all available survival 


equipment reasonably necessary to preserve Brussell McKay’s safety during the anticipated period 


before rescue, and communicated to Brussell McKay the nature of the departure and the expected 


timeline for rescue. 


 Third: Upon departing, the defendant contacted or attempted to contact emergency services 


without unreasonable delay, and provided emergency services with information sufficient to enable a 


timely and effective rescue — including Brussell McKay’s precise location and a description of 


Brussell McKay’s condition. 


 This affirmative defense is not available to a defendant who, prior to departure, created or 


substantially increased the risk of harm to the victim through the defendant’s own conduct. If you 


find that the defendant’s prior actions created or substantially increased the risk of the victim’s peril, 


you must reject this defense regardless of whether the other conditions were met.  


All three conditions above must be satisfied. Satisfying one or two of the three conditions is not 


sufficient to establish the defense. 


 If you find that the defendant has produced sufficient evidence to raise this defense, then the 


State must disprove at least one of the three conditions beyond a reasonable doubt, or prove that 


the defendant’s own prior conduct created or substantially increased Brussell McKay’s risk, in order 


to defeat the defense. 


INSTRUCTION NO. 16 


In reaching your verdict, you must follow these steps in order: 


Step One: Consider whether the State has proven all elements of the offense beyond a 


reasonable doubt, as described in Instruction No. 12. 


If the State has not proven one or more elements beyond a reasonable doubt: find the defendant 


NOT GUILTY. Your deliberations are complete. 


If the State has proven all elements beyond a reasonable doubt: proceed to Step Two. 
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Step Two: Consider whether the defendant has produced sufficient evidence to raise the 


Affirmative Defense of Reasonable Departure to Seek Aid, as described in Instruction No. 15. 


If the defendant has not produced sufficient evidence to raise the defense: find the defendant 


GUILTY. Your deliberations are complete. 


If the defendant has produced sufficient evidence to raise the defense: proceed to Step Three. 


Step Three: Consider whether the State has disproved the affirmative defense beyond a 


reasonable doubt — meaning the State has proven beyond a reasonable doubt that at least one of 


the required conditions was not met, or that the defendant’s own prior conduct created or 


substantially increased the victim’s risk. 


If the State has failed to disprove the affirmative defense beyond a reasonable doubt: find the 


defendant NOT GUILTY. 


If the State has disproved the affirmative defense beyond a reasonable doubt: find the defendant 


GUILTY. 
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